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SSniteb States Court of Sfeprafe 

v DISTRICT OP COLUMBIA 


No. 9704 


Sheridan-Wyoming Coal Company, Inc., appellant 

v. 

Julius A. Krug, Department of Interior, appellee 

* 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA 

BRIEF FOB APPELLEE 

OPINION BELOW 

I 

The reasons given by the district court for denial of a tem¬ 
porary injunction and of a temporary restraining order pending 
appeal are stated in its unpublished opinion (App. 36-38). 

jurisdiction . , 

Appellant’s motion for a temporary injunction was denied 
November 14, 1947, and notice of appeal from such order was 
filed the same day. On November 17, 1947, judgment dis¬ 
missing the complaint was entered and notice of appeal there¬ 
from was filed the same day (App. 36). The jurisdiction of 
this Court is invoked under section 17-101 of the District of 
Columbia Code. 

QUESTIONS PRESENTED 

1. Whether appellant has standing to bring suit to enjoin the 
Secretary of the Interior from executing a coal mining lease 
on public lands of the United States solely on the ground that 

<i> 












issuance of such lease permits the continuance of competition 
with appellant which does not assert any right in itself to lease 
the lands in question. 

2. Whether the United States and th§ prospective lessee 
are indispensable parties to an action seeking to enjoin issuance 
of a mineral lease of public lands of the United States. 

3. Whether the discretionary determination of the Secretary 
of the Interior that a mineral lease of public lands should be 
issued is subject to judicial review. 

4. Whether the conclusion of the Secretary of the Interior 
that his regulation 193.3 is not violated by issuance of a mineral 
lease unde* the circumstances here presented is subject to 
judicial review. 

STAT E M ENT 

This is an action by which the Sheridan-Wyoming Coal 
Company seeks to enjoin the Secretary of the Interior from 
granting to Big Horn Coal Company a lease to mine coal from 
public lands. A temporary restraining order was issued ex 
jparte on November 4,1947, at the time the complaint was filed. 
Thereafter, a hearing was had on plaintiffs motion for pre¬ 
liminary injunction which Was orally denied on November 14, 
1947, and notice of appeal therefrom was filed the same day. 
On November 17* 1947, findings of fact, conclusions of law 
and an order were entered which (1) overruled plaintiffs 
motion for a preliminary injunction, (2) continued the tem¬ 
porary restraining order to November 21,1947, and (3) denied 
plaintiffs oral application for a preliminary injunction pend¬ 
ing appeal to this Court. On November i7, 194?, the court 
granted appellee’s motion to dismiss the complaint and entered 
judgment of dismissal (App. 34-35). Notice of appeal there¬ 
from was Med the same day. 

The facts, as alleged in the complaint and in an affidavit 
filed by plaintiff in support of its motion for preliminary 
injunction, may be summarized as follows: 

Appellant, the Sheridan-Wyoming Coal Company, is engaged 
in mining and distributing sub-bituinihoife lbW-gradfe coal in 
the markets of twelve western states. Appellant has received 
a eoal-rhifiihg lease issued m 1943 by the United States. The 
Big Horn Coal Company carries on a similar business in com- 
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petition with appellant, its 099 ! fceipg pbtwe& from lands 
belonging to the State of Wyoming. In December 1943, the 
Pig Horn Company filed application for a lease of Federal 
coal lands adjoining the State-owned lands. Appellant pro¬ 
tested against issuance of a lease to the Big Horn Company; a 
hearing'was held in October 1945, and briefs and oral argu¬ 
ment were presented by both appellant and Big Horn. Notice 
that applications for leases upon these lands would be received 
was given and in January 1946, Big Horn offered to lease them 
(App. 2-4). 

In April 1947, the Director of the Bureau of Land Manage¬ 
ment issued a decision which rejected the protests and in which 
it was concluded a lease should be granted to Big Horn. On 
July 29, 1947, the Under Secretary of the Department of the 
Interior issued an opinion stating the reasons for denial of ap¬ 
pellant's motion for rehearing thereof. On October 22 , 1947, 
appellee issued an opinion stating the reasons for denial of ap<- 
pellant's motion for the exercise of supervisory power (App. 
«). J 

- This suit was thereafter instituted. The theory was that 
by letters in 1934 appellee’s predecessor in office had withdrawn 
all public coal lands from leasing except land “for which could 
be shown an actual need which could not otherwise be reason¬ 
ably met" and that similar requirements had been stated in 
Regulation 193.3 which was adopted February 1 , 1934. The 
complaint stated (paragraph 13 App. 5-6): 

Plaintiff further ajleges that the within defendant is 
granted only restricted power and authority under the 
aforementioned Regulation 193.3 thereby limiting hjs 
discretion to grant a lease in the premises only upon the 
conditions that an applicant show a meeting of the cri¬ 
teria or requisites of Regulation 1933. Therefore any 
issuance of Buffalo Nos. 037885 and 039466 to the Big 
Horn Coal Company would be void and illegal because 

(a) there has been no finding of the regulatory requi- 

... •. 

sites and 

_ . (b) there could be no finding of the regulatory re¬ 
quisites in the premises. 

» • • • * • t ~ 
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It was further alleged (paragraph 16, App. 6): 

Plaintiff alleges that it has already suffered loss of mar¬ 
kets, loss of sales, loss of customers, loss of trade, and 
loss of profits resulting from the Big Horn Coal Com¬ 
pany's operations on non-Federal lands. The granting 
of the aforementioned leases-to the Big Horn Coal Com¬ 
pany for its operation on Federal lands would result 
in irreparable damage in that further loss of markets, 
sales, customers, trade and profits, through increasing 
Big Horn's limited reserves, would result in an appre¬ 
ciable although unascertainable amount not readily 
compensable in damages. 

The trial court overruled appellant’s motion for a preliminary 
injunction and denied the application for a preliminary injunc¬ 
tion pending appeal on the ground that there was “no sub¬ 
stantial likelihood that the plaintiff can prevail on final hear¬ 
ing of this action” (App. 34). The conclusions of law stated 
three reasons for this conclusion (1) that plaintiff has not shown 
that it has any standing to sue, (2) that the power of the Sec¬ 
retary of the Interior to grant coal leases is discretionary and 
not subject to judicial review, and (3) that Regulation 193.3 
“is a declaration of policy by the Secretary which does not 
diminish or restrict the Secretary’s powers and discretion vested 
in him by the Mineral Leasing Act” (App. 33). The trial court 
overruled appellee’s contention that the Big Horn Company 
and the United States were indispensable parties (App. 33). 

This Court, by order of December 4, 1947, granted appel¬ 
lant’s application for a temporary injunction pending disposi¬ 
tion of the appeal; Justice Edgerton being of opinion that the 
temporary stay should be denied. 

STATUTES AND REGULATION INVOLVED 

Section 1 of the Mineral Leasing Act of 1920 as amended, 
30 U. S. C. sec. 181, provides, in part, as follows: 

Deposits of coal, phosphate, sodium, potassium, oil, 
oil shale, or gas, and lands containing such deposits 
owned by the United States, including those in national 
forests, but excluding lands acquired under sections 513- 



519 of Title 16, and those in incorporated cities, towns, 
and villages and in national parks and monuments, those 
acquired under other Acts subsequent to February 25, 
1920, and lands within the naval petroleum and oil-shale 
reserves, except as hereinafter provided, shall be subject 
to disposition in the form and manner provided by this 
Act to citizens of the United States, or to associations of 
such citizens, or to any corporation organized under the 
laws of the United States, or of any State or Territory 
thereof, or in the case of coal, oil, oil shale, or gas, to 
municipalities. * * * 

Section 2 of the Mineral Leasing Act of 1920 as amended, 
30 U. S. C. sec. 201, provides: 

The Secretary of the Interior is authorized to, and 
upon the petition of any qualified applicant shall, divide 
any of the coal lands or the deposits of coal, classified 
and unclassified, owned by the United States, outside of 
the Territory of Alaska, into leasing tracts of forty acres 
each, or multiples thereof, and in such form as, in the 
opinion of the Secretary of the Interior, will permit the 
most economical mining of the coal in such tracts, but 
in no case exceeding two thousand five hundred and 
sixty acres in any one leasing tract, and thereafter the 
Secretary of the Interior shall, in his discretion, upon 
the request of any qualified applicant or on his own 
motion, from time to time, offer such lands or deposits 
of coal for leasing, and shall award leases thereon by 
competitive bidding or by such other methods as he 
may by general regulations adopt, to any qualified 
applicant. He is authorized, in awarding leases for 
coal lands improved and occupied or claimed in good 
faith, prior to February 25,1920, to consider and recog¬ 
nize equitable rights of such occupants or claimants. 
Where prospecting or exploratory work is necessary to 
determine the existence or workability of coal deposits 
in any unclaimed, undeveloped area, the Secretary of 
the Interior may issue, to applicants qualified under 
this Act, prospecting permits for a term of two years, 
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for not exceeding two thousand five hundred and sixty- 
acres; and if within said period of two years thereafter, 
the permittee shows to the Secretary that the land con¬ 
tains coal in Commercial quantities, the permittee shall 
be entitled to a lease hereunder for all or part of the 
land in his permit. No lease of coal hereunder shall 
be approved or issued until after notice of the proposed 
lease, or offering for lease, has been given for thirty 
days in a newspaper of general circulation in the county- 
in which the lands or deposits are situated. 

Section 32 of the Mineral Leasing Act of ^920 as amended, 
30 U. S. C. sec. 189, provides: 

The Secretary of the Interior is authorized to pre¬ 
scribe necessary and proper rules and regulations and to 
do any and all things necessary to carry out and accom¬ 
plish the purposes of this Act, also to fix and determine 
the boundary lines of any Structure, or oil or gas field, 
for the purposes thereof. Nothing in this Act shall be 
construed or held to affect the rights of the States or 
Other local authority to exercise any rights which they 
may have, including the right to levy and collect taxes 
Upon improvements, output of mines, or other rights, 
property, or assets of any lessee of the United States. 

Regulation 193-3,43 C. F, Regj., provides: 

Showing required that an additional coal mine is 
needed. 

The General Land Office will make favorable recom¬ 
mendation that leasing units be segregated and that 
auctions be authorized only in cases where there has 
been furnished a satisfactory showing that an additional 
coal mine is needed and that there is an actual need for 
coal which cannot otherwise be reasonably met. 

Since coal prospecting permits are issued for the ex¬ 
press purpose of determining the extent and workability 
of the coal deposits with a view to granting a preference 
right mining lease if and when it has been demonstrated 
•- that a commercial deposit of coal has been discovered, 
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it ^essential that permit applicants furnish, as pertinent 
to § 193-20 (d), «imiW information [Circ. 1318, Feb. 
1,1943,54L.D.352}. 


SUMMARY OF ABGUMEOT 


Appellant does not claim that it has a right to lease the lands 
in question but merely asserts that a lease to Big Horn would 
not be authorized. It will be injured solely because use by 
Big Horn of this federal property would permit continuance 
of competition with appellant. But it is well settled that a 
person who will be subjected to competition cannot challenge 
the validity of arrangements by which his competitor receives 
federal funds or property to promote such competition. Ala¬ 
bama Power Co. v. Ickes, 302 U. S. 464 (1938); Tennessee 
Power Co. v. Tennessee Valley Authority, 306 U. S. 118 (1939)1 
Neither the Chicago Junction Case, 264 TJ. S. 258 (1924), nor 
Frost v. Commission, 278 TJ. S. 515 (1928) supports a contrary 
view. 

Appellant’s argument that it has standing to sue because 
Regulation 193.3 was incorporated into its lease lacks merit 
because the regulation was not so incorporated and because, 
in any event, the regulation does not purport to give every mem* 
ber of the coal industry or every lessee of federal coal lands a 
right to challenge rulings of the Secretary of the Interior con¬ 
cerning the issuance of coal leases. 

Finally, the fact that appellant was permitted to protest 
issuance of the lease in proceedings in the Department of the 
Interior does not give it- standing to challenge the Depart¬ 
mental rulings in the courts. Cf. Perkins v. Lukens Steel Co. 
310 U.S. 113 (1940). 

The district court was, therefore, clearly correct in condudj- 
ing that appellant has no standing to sue. 


II 

The Big Horn Coal Company is an indispensable party to 
this proceeding. Brady v. Work, 263 U. S. 435 (1924), so held 
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in a case where the plaintiff sought to enjoin the issuance of a 
homestead patent. This decision cannot be distinguished on 
the ground that here Big Horn has no right to a lease since the 
ground of the Brady decision was that the prospective patentee 
was entitled to be heard on the question whether she had a 
right to a patent. Certainly Big Horn has as much interest 
in sustaining the Secretary’s ruling as does appellant in re¬ 
versing it. 

1 The United States is also an indispensable party to this pro¬ 
ceeding since appellant seeks to control the leasing of federal- 
owned lands. Minnesota v. Hitchcock, 185 U. S. 373, 387 
(1902). This is not like Land v. Dollar, 330 U. S. 731 (1947), 
a case where if the plaintiff’s allegations are sustained it fol¬ 
lows that the Government officer is withholding property be¬ 
longing to the plaintiff. Instead, as in Mine Safety Co. v. For- 
restal, 326 U. S. 371 (1945), no claim is made of threatened 
trespass against property of the plaintiff. In Osage Tribe v. 
Ickes, 77 App. D. C. 114, 133 F. 2d 47 (1943) certiorari denied 
319 U. S. 750 (1943), the holding was that the United States 
was a necessary party to a suit seeking to enjoin the Secretary 
of the Interior from paying certain funds to Osage County, 
Oklahoma. See also Morrison v. Work, 266 U. S. 481 (1925); 
Youngv. Anderson , 81 App. D. C. 379,160 F. 2d 225 (1947) cer¬ 
tiorari denied 331U. S. — (1947). So here the United States is 
an indispensable party to this suit seeking to enjoin the leasing 
of its lands. 

Ill 

By the Mineral Leasing Act Congress has vested in the 
Secretary of the Interior discretion to execute mineral leases 
of public lands. Urated States v. Wilbur, 283 U. S. 414 (1931); 
United States v. Ickes, 79 App. D. C. 114,143 F. 2d 152 (1944); 
Dunn v. Ickes, 72 App. D. C. 325,115 F. 2d 36 (1940), certiorari 
denied 311 U. S. 698 (1940). The Act does not contain any 
provision which would prevent the issuance of a lease to the 
Big Horn Company. 

Appellant argues that letters written by appellee’s predeces- 
1 sor in office and regulation 193.3 have the effect, in the words of 
the complaint, of “limiting his discretion to grant a lease in the 
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premises” (App. 5). But one Secretary of the Interior does 
not have power to limit the exercise of discretionary powers by 
himself or his successors in office. Wilbur v. United States, 281 
U. S. 206 (1930). It is only when rights have vested as a result 
of an administrative ruling that the decision is binding upon 
his successors in office. Germania Iron Company v. James, 89 
Fed. 811 (C. C. A. 8, 1898). Appellant has not been granted 
any right to control leasing of the public lands. 

Appellant’s argument that the regulation has the effect of 
law because it was published in the Federal Register is im¬ 
material because even in the case of statutes which relate to the 


internal management of the Government no litigable rights 
are bestowed on persons benefited. Perkins v. Lukens Steel 
Co., 310 U. S. 113 (1940). Like the Public Contracts Act in¬ 
volved in the Perkins case, regulation 193.3 was merely a state¬ 
ment of policy to be followed in issuing mineral leases and did 
not confer litigable rights on every member of the coal indus¬ 
try. Moreover, the regulation did not purport to limit the dis¬ 
cretion of the Secretary of the Interior and has never been so 
construed by him. 


Finally, the argument that the letters of 1934 constituted a 
withdrawal of all coal lands from operation of the Mineral 
Leasing Act is contradicted by the letters themselves which 
show that possibility of so proceeding was considered and spe¬ 
cifically rejected. Moreover, the argument does not help ap¬ 
pellant since appellee has the same power to restore lands as he 
does to withdraw them. 

Thus, the question whether regulation 193.3 is violated by 
issuance of a lease is a matter which rests in the discretion of 
the Secretary of the Interior and his conclusion is not subject 
to judicial review. 


• - 

The construction and application of statutes relating to pub¬ 
lic lands is primarily a matter for the Secretary of the Interior 
and his conclusions are reviewable only to the extent that they 
are unreasonable or arbitrary. Riverside OH Co. v. Hitchcoclc, 
190 U. S. 316 (1903); Halt v. Payne, 254 U. S. 343 (1920)|; 
Work v. Rives, 267 U. S. 175 (1925); Wilbur v. United Stated, 
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2S1T3L S. 206, 221 (1930). So also, if reviewable at all, the 
construction of regulation 193.3 is subject to attack only if it 
is arbitrary or capricious. But, as the district court held, the 
construction here is “very reasonable.” Appellant cannot, as 
it seeks to do, have the court substitute its judgment for that 
of the Secretary as to the wisdom of granting the proposed 
lease. 

ASGU2EENT 


APPELLANT HAS NO STANDING TO SUE 


The district court held (Conclusion of Law, 2 App. 33) 
“Plaintiff has not alleged or shown that it has any standing to 
sue because it has not shown that the intended action of the 
Secretary of the Interior will violate any legal right of plain¬ 
tiff.” This conclusion was, we submit, clearly correct. 

Appellant does not seek a mineral lease in the public lands 
of the United States. Its claim is based solely on the ground 
that it is a competitor of the prospective lessee and that issu¬ 
ance of the lease will result in continuation of such competi-' 
tion. But it is well settled that a federal officer may not be 
enjoined from making possible competition by others or from 
actually engaging in the competitive enterprise even when the 
action of the federal officers is alleged to be invalid for lack 
of constitutional authority to perform the act. Alabama Power 
Co. v. I ekes, 302 U. S. 464 (1938); Tennessee Power Co. v. 
Tennessee Valley Authority, 306 U. S. 118 (1939). In the 
Alabama Power Co. case the company sought to enjoin the Sec¬ 
retary of the Interior from making loans and grants to munic¬ 
ipalities for the purpose of constructing municipal power 
plants which would compete with plaintiffs business. The 
court held that the company did not have legal standing to 
contest the constitutionality of the loons and grants. So here, 
appellant cannot contest the authority of appellee to lease 
federal lands to the Big Horn Company, the only injury, to apr 
prilant being continuation of competition. As the court said 
in the Alabama Power Co. case (pp, 479-480) t l O'e T 


onutt^ 


f>/TC \ 

- 

* 

~~ r W* 


C<%- 


The daim that petitioner wiff be injured, perhaps ruined, 
a by the competition of the munidpalities brought about 
• by the use of the moneys, therefore, presents a dear case 
of damnum absque injuria. Stated in other words, these 
municipalities have the right under state law to engage 
■ in the business in competition with petitioner, since 
it,has been given no exdusive franchise. If its business 
be curtailed or destroyed by the operations of the mu¬ 
nicipalities, it will be by lawful competition from which 
no legal wrong results. : {£ : 1 ~ . T ; 


Appellants position here is identical with that of the plain¬ 
tiff in Railroad Co. v. Ellerman, 105 U. S. 166 (1881). EUer- 
man operated wharves in New Orleans under a contract with 
the City of New Orleans. He sought to enjoin the railroad 
from leasing a wharf it owned on the grounds that the lease 
was beyond the power of the railroad to grant and he would 
be injured by competition resulting from the lease. The courtj 
held, however, that he had no standing to bring such a suit. 

To support a contrary condusion, appellant relies (Br. 19- 
20) upon the Chicago Junction Case, 264 U. S. 258 (1924). The 
meaning of this decision was dearly stated in the Alabama 
Power case where the court, after referring to Railroad Co. v. 
Ellerman and after summarizing the facts of the Chicago Junc¬ 
tion Case, stated (302 U. S. at pp. 483-484): 

A reading of the case in connection with the dissenting 
opinion shows very dearly that, but for express statutory 
provision creating a different rule, the decision in the 
Ellerman case would have been controlling. 1 

The statute referred to was section 212 of the Judicial Code] 
28 U. S. C. sec. 45a, giving any party to a proceeding before 
the Interstate Commerce Commission the right to become 4 
party to any suit wherein the validity of an order made in the 
proceeding is involved. No such statute is involved in the 
instant case. Appellant asserts that it is a member of a special 

1 This distinction was noted in the Chicago Junction Cate itself where the 
court stated. 264 U. S. 258 at p. 269, fn. 12: “Cases like Railroad Co. tL 
Ellerman, 105 U. S. 166, which are not brought under the Interstate Commerce 
Act, have no bearing on the question here presented.” 
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class protected by Regulation 193JS composed of the entire 
coal industry existing at that time. We wjH: show later that 
the regulation is a matter of internal governmental policy and 
not for die benefit of such a special class. . But even if appel¬ 
lant's contention were correct, it does not follow that it has 
standing to institute this suit. The regulation does not pur¬ 
port to give every member of the coal industry a standing to 
challenge the determination of the Secretary of the Interior. 
As the Court said in United States v. Midwest OH Co., 236 
TJ. S. 459,471 (1915): 




But when it appeared that the public interest would 
be served by withdrawing or reserving parts of the 
public domain, nothing was more natural than to retain 
what the Government already owned. And in making 
such orders, which were thus useful to the public, no 
private interest was injured. For prior to the initiation 
of some right given by law the citizen had no enforce¬ 
able interest in the public statute and no private right 
in land which was the property of the people. [Italics 
. supplied.]. 


Appellant also relies (Br. 17-19) upon Frost v. Commission, 
278 U* S. 515 (1928). That case also was disposed of in the 
Alabama Power case where the court said (302 TJ. S. at pp. 
484-485): 

The difference between the Frost case and this is fun¬ 
damental; for the competition contemplated there was 
unlawful while that of the municipalities contemplated 
here is entirely lawful. 


Appellant seeks to bring itself within the doctrine of the Frost 
case by asserting that the competition of Big Horn would be 
illegal (Br. 8, 17). But Big Horn clearly has the right to 
compete with appellant as it is now doing. In other words it 
is not the competition which is claimed to be unlawful but 
simply the use of the federal property for such competition. 
Appellant's argument is precisely the same as that advanced 
in Tennessee Power Co. v. T. V. A., 306 U. S. 118 (1939), where 
the court said (p. 138): “They [appellants] seek to stigmatize 
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the Authority’s present and proposed competition assegai’ 
by reliance on tbeir franchises which they say are property 
protected from injury or destruction by competition.” Like 
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the power companies in that case, appellant here does not have 
a monopoly and hence cannot sue to enjoin competition even 
if it be assumed that the federal official was not authorized to 
use federal property to promote such competition. 3 

Appellant's further argument (Br. 20-22) that it has stand* 
ing to sue because regulation 193.3 was incorporated into its 
lease rests upon plain misconstruction erf the lease. The lease 
does not refer to regulation 193.3 nor does it incorporate by 
reference all of the mineral leasing regulations. Section 6 (d) 
of the lease relates solely to regulations which impose duties 
upon lessees. The other provisions of section 6, printed in full 
in the appendix, infra, pp. 25-26, make it abundantly clear that 
the entire section is for the benefit of the lessor and cannot be 
construed to impose burdens upon it. Thus, section 6 (a) re¬ 
lates to waivers by the lessor of breach of conditions, section 6 
(b) to surrender and termination of the lease and section 6 (e) 
to rights as to buildings, etc., upon termination. Section 6 (d) 
authorizes the United States to bring appropriate proceedings 
to forfeit the lease if the lessee violates the general regulations 
and provides ‘"but this provision shall not be construed as de¬ 
priving the lessor of any legal or equitable remedy which the 
lessor might otherwise have.” Plainly section 6 (d) did not 
limit the authority of the Secretary to execute mineral leases 
to competitors of appellant. There is no basis, therefore, for 
appellant’s assertion that it is suing to enjoin a threatened 
breach of its lease contract. Moreover, as we have shown, 
supra , regulation 193.3 does not purport to give lessees a right 
to challenge the determination of the Secretary of the Interior. 
Furthermore, this contention was not raised by the pleading^ 

1 Appellant’s many characterizations at federal coal lessees as a “regulated 
class” (Br. 12, 15) are irrelevant The Federal Government has not 
asserted a power to regulate the coal industry like railroads, radio stations, 
etc., are regulated. The only federal regulations of importance here ap¬ 
plicable to appellant are the rules as to use of federal property to which 
all lessees must conform. Of. Perkin$ ▼. Lukens Steel Co~, 310 U. S. 123, 
129-130 (1940). 
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The complaint (App. 2-7) made no mention of any federal 
lease issued to appellant. It was first referred to in the affida¬ 
vit in support of the motion for preliminary injunction but the 
terms of the lease were never brought to the attention of the 
trial court. It was not until November 28,1947, that the lease 
was filed as one of the matters brought forth in reply to appel¬ 
lee’s opposition to appellant’s motion in this Court for a pre¬ 
liminary injunction pending appeal The contract theory can¬ 
not, therefore, be relied upon to overturn the trial court’s ruling. 

Appellant’s final argument that it has standing to sue be¬ 
cause it was permitted to contest the issuance of the lease in 
the proceedings in the Interior Department (Br. 23-24) plainly 
lacks merit. The administrative officers may appropriately 
hear all persons who may be adversely affected by a proposed 
action without regard to whether they have a legal right to 
challenge the ruling after it was made. The fact that such 
parties are given an opportunity to be heard before the admin¬ 
istrative discretion is exercised obviously does not give those 
parties legal standing to challenge the action in the courts. 

* Cf. Perkins v. Lukens Steel Co., 310 U. S. 113, 117-118 (1940). 
We submit, therefore, that the district court’s holding that 
appellant has no standing to prosecute the present proceeding 
was clearly correct. 

n 

THE BIG HORN COAL COMPANY AND THE UNITED STATES ARE 
INDISPENSABLE PARTIES TO THIS SUIT 

A. The Big Horn Coal Company is an indispensable party .— 
Appellant recognizes that if the lease had issued to Big Horn 
Coal Company that company would be an indispensable party 

to this suit. Indeed, appellant’s claim of irreparable damage 

•*> ■ - • • »■ 

is based on the fact that if the lease were issued, appellant 
Would be unable to sue appellee and the company in the same 
court and hence would have no remedy (Br. 36). But the mere 
fact that a lease has not yet been issued does not change the 
situation. In Brady v. Work, 263 U. S. 435 (1924), the plain- 
• tiff, sought to enjoin the issuance of a homestead patent. The 
suit was dismissed on the ground that the prospective patentee, 
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Lillie S. Hamer, was an indispensable party. In affirming this 
ruling, the Supreme Court stated (p. 437): 

Lillie S. Hamer is the person whom the administrative 
officers of the Government have held to be entitled to a 
patent for this land. Clearly the controversy between 
the plaintiff and those officers involving the granting 
of a patent to her can not be settled without her pres¬ 
ence in court. New Mexico v. Lane, 243 U. S. 52, 58; 
Litchfield v. Register and Receiver, 9 Wall. 575, 578. 
She is entitled to be heard. Inability to secure service 
on her because she lives in Arizona cannot dispense with 
the necessity of making her a party. 

. The court below, in concluding that Big Horn was not an 
indispensable party, distinguished this decision on the ground 
that Lillie Hamer claimed to have a legal right to a patent 
while Big Horn does not have such a legal right but is simply 
asking the Secretary of the Interior to grant them a lease in 
the exercise of his discretion (App. 35). But the plaintiff BradyJ 
claimed that Lillie Hamer had no right and the holding was 
that that question could not be decided without her presence. 
So here, the question whether the administrative officers were 
correct in awarding leases to Big Horn cannot be decided in its 
absence. See also Foltz v. Payne, 50 App. D. C* 155,269 Fed' 
671 (1920). As this Court stated in Ducker v. Butler , 70 App. 
D. C. 103,104 F. 2d 236,238-239 (1939): 

J Indispensable parties are those who have an interest in 
the controversy “of such a nature that a final decree cant 
not be made without either affecting that interest, or' 
leaving the controversy in such a condition that its final 
determination may be wholly inconsistent with equity 

v : and good conscience.” - r... ' V 

« ... \ .... | 

The sole purpose of this suit is to prevent the continuation 
in business of Big Horn. Certainly Big Horn has as much 
interest in sustaining the Secretary's mling as does appellant 
iff reversing it; therefore, acceptance of appellant's argument 
that it has standing to challenge the Secretary's determination 
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proves, we submit, that Big Horn is an indispensable party and, 
hence, the suit was properly dismissed. 

B. The United States is an indispensable party. —In Minne¬ 
sota v. Hitchcock , 185 U. S. 373, 387 (1902), the Court held 
that the United States was the real party affected by a suit seek¬ 
ing to restrain a proposed sale of lands owned by the United 
States. That suit was maintainable because the consent of the 
United States to such suit had been given by act of Congress. 
Here no such consent has been given. 

The district court thought that the United States was not an 
indispensable party on the theory that this is an action to en¬ 
join a Government officer from exceeding his authority (App. 
35). But this is not a case where action of a Government agent 
is taken which would interfere with property rights of appel¬ 
lant. Nor is this a case like Land v. Dollar , 330 U. S. 731 
(1947), where, under the allegations of the complaint, the Gov¬ 
ernment officer was unlawfully withholding plaintiff's prop¬ 
erty. In Mine Safety Co. v. Forrestal, 326 U. S. 371 (1945), it 
was held that the United States was an indispensable party to 
an action seeking to enjoin the Under Secretary of the Navy 
from withholding payment of certain Government funds, stat¬ 
ing (p. 374): “Here, the essential allegations and the relief 
sought do not make out a threatened trespass against any prop¬ 
erty in the possession of or belonging to the appellant.” Simi¬ 
larly, in the instant case the land proposed to be leased is ad¬ 
mittedly public property and the leasing thereof could not 
constitute a trespass on any property of appellant, nor would 
the Secretary of the Interior be suable as an individual because 
he had leased the land to Big Horn. 

In Osage Tribe v.- 1 ekes, 77 App. D. C. 114, 133 F. 2d 47 
(1943), certiorari denied 319 U. S. 750 (1943), this Court af¬ 
firmed on the basis of the opinion of the statutory three-judge 


court, Osage Tribe v. I ekes, 45 F.Supp. 179. In that opinion it 
was concluded that the United States was a necessary party to 
a suit wherein an injunction was sought to restrain the Secre- 
tary of the Interior from paying certain funds to Osage County, 
Oklahoma. And mMorrisoji v. Work, 266 U. S. 481 (1925) r 
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upon which the Osage decision was based, the court said (pp. 
485-486): . ... 

To interfere with its [the United States] management 
and disposition of the lands or the funds by enjoining its 
officials, would interfere with the performance of gov-| 
emmental functions and vitally affect interests of the 
United States. It is, therefore, an indispensable party 
to this suit. 

And in Young v. Anderson, 81 App. D. C., 160 F. 2d 225 
(1947), certiorari denied, 331 U. S. 379 (1947), a suit which 
sought inter alia to enjoin federal officers from leasing certain 
lands was dismissed because the United States was an indispen¬ 
sable party. These authorities are, we submit, conclusive that 
the United States is a necessary party to this action which seeks 
to control the disposition of its property. 

I 

m : 

. 

THE AUTHORITY OF THE SECRETARY OF THE INTERIOR TO GRANT 
MINERAL LEASES IS DISCRETIONARY AND NOT SUBJECT TO 
JUDICIAL REVIEW | 

Congress has, of course, exclusive power to dispose of the 
public lands of the United States. “Since the Constitution 
places the authority to dispose of public lands exclusively in 
Congress, the executive’s power to convey any interest in these 
lands must be traced to Congressional delegation of its author¬ 
ity.” Sioux Tribe v. United States, 316 U. S. 317, 326 (1942j). 
By the Mineral Leasing Act Congress delegated to the Secretary 
of the Interior authority to make mineral leases of public lands. 
In United States v. Wilbur, 283 U. S. 414 (1931), after examin¬ 
ing various provisions of the Act, the Court stated (p. 419): 

Certainly, there is ground for a plausible, if not conclu¬ 
sive, argument that so far as it relates to the leasing bf 
oil lands it goes no further than to empower the Secre¬ 
tary to execute leases which, exercising a reasonable dis¬ 
cretion, he may think would promote the public welfare. 

See also United States v. I ekes, 79 App. D. C. 114, 143 F. 2d x 
152 (1944); Dunn v. I ekes, 72 App. D. C. 325, 115 F. 2d 36 
(1940), certiorari denied 311 U. S. 698 and cases there cited. 
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The Act does not contain any provision which would prevent 
issuance of the lease to the Big Horn Company. It follows, as 
the court below held (Concl. 3) that the Secretary’s action is 
not subject to judicial review. 

Appellant argues, however, that the Secretary’s discretion 
has been limited by letters written by appellee’s predecessor in 
office in 1934 and by regulation 193.3 (Br. 24). It is further 
argued that appellant is a member of a special class benefited 
by the regulation, composed of the entire coal industry (Br. 15). 
But, it is dear that one Secretary of the Interior does not have 
power to limit the exercise of discretionary powers by himself 
or his successors in office. In Wilbur v. United States , 281, 
TJ. S. 206 (1930), the Secretary of the Interior in 1927 con¬ 
cluded that a decision by a former Secretary in 1919 was erro¬ 
neous and reversed it. The court rejected the argument that 
authority to revoke the previous decision did not exist stating 
(.281 U.S. at pp. 216-217): r 

The decision in 1919 was, not a judgment pronounced 
in a judicial proceeding, but a ruling made by an execu¬ 
tive officer in the exertion of administrative authority. 
That authority was neither exhausted nor terminated 
by its exertion on that occasion, but was in its nature 
continuing. Under it the Secretary who made the de¬ 
cision could reconsider the matter and revoke the deci¬ 
sion if found wrong; and sobf his successor. The latter 
was charged, no less than the former had been, with 
the duty of supervising the payment of the interest 
annuities and of causing them to be distributed among 
those entitled to them and no others; and if he found 
that individuals not so entitled were sharing in the 
annuities by reason of a mistaken or erroneous ruling 
of the former his authority to revoke that ruling and 
stop further payments under it was the same as if it had 
been his own act. The powers and duties of such an 
office are impersonal and unaffected by a change in the 
person holding it. 

* .«. » ^ ** >** • » i ' V ** * (•. V 

It is only when rights have vested as a result of an admin¬ 
istrative ruling that the decision is binding on successors in 
office. Such was the situation in Germania Iron Company v. 





James, 89 Fed. 811 (C. C. A. 8,1898), relied upon by appellant 
(Br. 29-30) where the court said (p. 817): “Rights initiated in 
accordance with them [the rules under consideration] became 
vested interests in property, and attempts to establish rights 
in violation of them were as though they had not been.” * As 
the court below concluded, regulation 193.3 does not limit the 
discretionary authority of appellee to grant or deny leases! 
(App. 37), but it was simply a general declaration of policy 
(App.33). 

Appellant argues at length (Br. 24r-26) that since the regu¬ 
lation was published in the Federal Register it has the effect 



of law. The assumption is that if the regulation is to be treated 
as a statute it automatically follows that the entire coal-mining 
industry is a beneficiary thereof and is thereby vested with a 
right to obtain judicial review of the Secretary's rulings con¬ 
struing the regulation. The decision in Perkins v. Lukens Steel 
Co., 310 U. S. 113 (1940), demonstrates the error of appellant's 
assumption. In that case federal statutes required public ad¬ 
vertising for bids for Government contracts and set out the 
provisions to be contained therein. The court held that such 
statutes did not create rights in prospective bidders so as to 
enable them to litigate the construction given to the minimuni 
wage provisions of the Acts by the administrative officers. The 
court stated that the Public Contracts Act “was not intended 
to be a bestowal of litigable rights upon those desirous of sell¬ 
ing to the Government; it is a self-imposed restraint for viola¬ 
tion of which the Government—but not private litigants—can 
complain,” 310-U. S. at p. 127. Regulation 193.3 is of the same 
nature. It is merely a statement of the policy -to be followed 
in leasing public property. The mere fact that that policy 
took into consideration the situation of the coal industry does 
not mean that litigable rights were granted to every member 
of that industry. Thus, even if the regulation had been en- 

• Factually, that case is not analogous to the present situation. There, 
the plaintiff daimefl a prior right to property which pad been patented to 
the defendants’ predecessor in title. The plaintiff was claiming a right to 
the land and not attempting merely to prevent issuance of a patent, as does 
appellant here.. • * 
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acted by Congress, appellant could not challenge appellee's ap¬ 
plication of it. 

Moreover, as the trial court pointed out (App. 37), the regu¬ 
lation did not purport to limit the discretion of the Secretary 
of the Interior to issue or deny leases. It simply describes the 
circumstances under which "the General Land Office will make 
favorable recommendation.” Appellant refers (Br. 21) to the 
rule that a principal is bound by instructions given to an agent. 
But as the court said in the Perkins case (310 U. S. at p. 129) 
the agent, in misconstruing instructions relating to such in¬ 
ternal matters, "violates no duty he owes to any but his prin¬ 
cipal.” Since the Secretary of the Interior has discretion to 
execute mineral leases it is for him alone to say whether the 
regulation was violated by the recommendation of the General 
Land Office. The decisions of the Department of the Interior 
in. which regulation 193.3 was applied to deny leases (Br. 26-28) 
do not aid appellant here. They do not hold either that the 
entire coal mining industry or any members thereof has a right 
to litigate in court the question of whether the regulation would 
be violated by issuance of a lease under particular circum¬ 
stances. Not do they hold that the Secretary is bound by the 
rule in every case regardless of circumstances. The mere fact 
that the Secretary has applied the rule does not prove that he 
has relinquished his discretion to take appropriate action under 
exceptional circumstances. 

Finally, appellant argues that the letters written in January 
1934 constituted a withdrawal of these lands from mineral 
leasing and apparently assumes that appellee may not now re¬ 
open them to mineral leasing. The complete answer to this 
contention appears on the face of the letters themselves which 
state (App. 8,9) "it is thought that no general order should be 
issued in effect suspending the operation of the leasing act as to 
new coal leases and prospecting permits.” Thus, the desir¬ 
ability of issuing a withdrawal order was considered and ex¬ 
pressly rejected. Moreover, even if this express rejection of 
the withdrawal process could be tortured into an informal with¬ 
drawal, it does not aid appellant because the Secretary of the 
Interior has authority to restore to the public domain lands 







previously withdrawn and the decision sought to be reviewed 
here constitutes such restoration. 4 

We submit, therefore, that since the issuance of the lease 
rested in the discretion of appellee, the claim that his regulation 
prevents issuance thereof does not present a question cognizable 
by the courts. An apt analogy appears in the principle that an 
interpretation by a court of its own rules is conclusive. 


THE CONSTRUCTION OF THE REGULATION BY THE SECRETARY OF 
THE INTERIOR WAS REASONABLE AND HENCE NOT SUBJECT 
TO JUDICIAL REVIEW 


The construction of statutes relating to the public lands is 
primarily a matter to be determined by the Secretary of the 
Interior. His interpretation may be reviewed only if it is 
unreasonable. Riverside (XL Co. v. Hitchcock. 190 U. S. 316 


4 Since it thus appears as a matter of law that appellant's withdrawal a 
ment lacks merit, the allegations concerning it are not admitted by 
motion to dismiss (cf. Br. 34-25). . 
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not because of poor management, qf high cost of opera¬ 
tions, or inability to meet competition in the market 
place, but because successful conduct of its business 
forced it to turn to federal lands for additional coal 
1 reserves. There is no good reason why the operator 
whose mine is on car adjacent to federally owned lands 
should for that reason alone be placed at a disadvan¬ 
tage in conducting and maintaining his business, or, 
conversely, why the operator of one mine should be 
accorded an advantage oyer another operator merely 
because, as a consequence of successful operation, the 
latter needs coal deposits of the United States. As 
stated in the Olson case, the Department will endeavor 
to prevent recurrence of the devastating economic con¬ 
ditions which have characterized the bituminous coal 
industry in the past, but it will not do so at the expense 
of the arbitrary termination of a lawful, going, useful 
business enterprise. 

Further, the purpose of the rule is to assist in keep¬ 
ing in operation mines already in existence. To apply 
the rule as proposed by protestants would certainly and 
definitely dose the Pig Horn operation. On the other 
hand, to grant a lease to Big Horn leaves open the pos¬ 
sibility of continued existence of both the applicant and 
its present competitors. 

Appellant apparently argues that any coal mine commenced 
since 1934 is a “new mine” within the meaning of the Tegula-r 
tion with the result that mines in operation on that date are 
given a monopoly of leases of federal lands. A more reasonable 
view, however, is that “new mine” refers to mines which were 
not in operation prior to receiving a federal lease. Otherwise, 
persons who subsequent to 1934 commenced operations under 
leases from the State or from private persons would be excluded 
from using public domain to continue business. The conclu¬ 
sion that the regulation was not intended to prevent such mines 
from continuing in business cannot be said to be arbitrary. As 
the trial court said (App. 37-38): 

The construction [of the. Secretary] appears to thi 
Court to be very reasonable. 



What the Court is really asked to do is to substitute 
its own judgment for the judgment of the Secretary 
of the Interior as to whether it is wise to grant the 
proposed lease. This the Court may not do. 

*1 X ,* , »’ * y • / ' ' j. ' ^ * T . ' - J 

CONCLUSION 

For the foregoing reasons, we 
dismissing appellant's complaint was dearly correct and should 
be affirmed. 


y'* r 7~ ^ ’ t 

submit that the judgment 


Respectfully, 


January 1948. 


A. DevutVanegh, 
Assistant Attorney General. 
Roma P. Mabquis, 

Attorney , Depattment of Justice , 

Washington, D. C. 
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* APPENDIX 

. SECTION 6 OP APPELLANT'S LEASE PROVIDES AS FOLLOWS 

Section 6. It is further mutually understood and agreed as 
follows: 

(6a) That the lessor may, in writing, waive any breach of 
the covenants and conditions contained herein, except such as 
are required by the act, but any such waiver shall extend only 
to the particular breach so waived, and shall not limit the rights 
of the lessor with respect to any future breach; nor shall the 
waiver of a particular cause of forfeiture prevent cancellation 
of this lease for any other cause, or for the same cause occur¬ 
ring at another time. \ 

(6b) The lessee may, on consent of the Secretary of the 
Interior first had and obtained, surrender and terminate this 
lease upon payment of all rents, royalties, and other debts 
due and payable to the workmen employed by the lessee, and 
upon a satisfactory showing to the Secretary of the Interior 
that the public interest will not be impaired; and the lessee 
may with like consent surrender any legal subdivision of the 
area included within the lease; but in no case shall such termi¬ 
nation be effective until the lessee shall have made provision 
for the preservation of any mines or productive works or per¬ 
manent improvements on the lands covered hereby. 

1 (6c) That on the termination of this lease, pursuant to the 
last preceding paragraph, the lessor, his agent, licensee, or lessee 
shall have the exclusive right at the lessor’s election to pur¬ 
chase at any time within six months thereafter, at the appraised 
value, any or all buildings, machinery, tools, or other property 
placed by the lessee in or on the lands leased hereunder, save 
and except all underground timber and such other supports 
and structures as are necessary for the protection and preserva¬ 
tion of the mine, which shall be and remain a part of the realty 
without further consideration or compensation; that the pur- 

(24) 


chase price to be paid for said buildings, machinery, equipment, 
tools, or other property to be purchased as aforesaid shall be! 
fixed by appraisal of three disinterested and competent persons 
(one to be designated by each party hereto and the third to be 
a majority of them to be conclusive and binding upon both par¬ 
ties) ; that pending such election to purchase within the said pe¬ 
riod of six months none of the buildings or other property shall 
be removed from their normal position; that if such valuation 
be not requested or the lessor shall affirmatively, in writings 
elect not to purchase within said period of six months, the 
lessee shall have the privilege of removing said buildings, ma¬ 
chinery, equipment, tools, and other property within 90 days 
after being notified in writing by the lessor that the said lessor 
does not elect to purchase any cm* all of the buildings, machinery, 
equipment, tools or other property, and in case of failure to so 
remove the said property within 90 days after receipt of such 
notice, then said buildings, machinery, tools, or other property 
shall become the property of the United States. 

(6d) If the lessee shall fail to comply with the provisions 
of the act or make default in the performance or observance 
of any of the terms, covenants, and stipulations hereof, or of 
the general regulations promulgated and in force at date hereof, 
the lessor may institute appropriate proceedings in a court of 
competent jurisdiction for the forfeiture and cancellation of 
this lease as provided in Section 31 of the act, but this provi¬ 
sion shall not be construed as depriving the lessor of any legal 
or equitable remedy which the lessor might otherwise have. 
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IN THE 

United States Court of Appeals j 

District of Columbia. 


No. 9704. 


SHERIDAN-WYOMING COAL COMPANY, INC., 

Appellant, 

v. 

JULIUS A. KRUG, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


REPLY BRIEF FOR APPELLANT. 

REPLY TO APPELLEE’S STATEMENT OF THE 
QUESTIONS PRESENTED. 

Appellee’s answering brief errs in its statements of the 
questions presented. Question No. 1 at page 1 of the 
answering brief asserts that appellant’s sole grounds for 
its injunction application is that “such leases permit the 
continuance of competition with appellant.” Such is not 
the case. Appellant seeks to enjoin the creation of new 
competition on Federal lands, illegal under a Regulation 
having the force of statute and issued for the protection of 
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a class of which appellant is one. So far, Big Horn is 
merely a state lessee. There is error in appellee’s assertion 
that standing to sue rests * 1 solely on (this) ground.’ ’ 
Appellant’s answering brief assigns many other grounds 
of standing to sue. 

Question No. 3 at page 2 of appellee’s brief is in error. 
Appellant is not attacking ‘ 1 the discretionary determination 
of the Secretary of the Interior”, rather it is attacking his 
proposed action as wholly unauthorized by law and con¬ 
trary to law (i. e., lacking findings required by a regu¬ 
lation with the force of law) and therefore not within any 
discretionary sphere whatsoever. 

Question No. 4 at page 2 of. appellee’s brief errone¬ 
ously states that a conclusion was made by the appallee 
“that regulation 193.3 is not involved by issuance of a 
mineral lease under the circumstances”. The appellee 
never made any such conclusion of law. Its very absurd¬ 
ity prevented any such conclusion. This stands out plainly 
in reading of the three administrative decisions in this 
case (Exhibits C, D, and E to Complaint) amid a strained 
and confused conglomerate of mumbo-jumbo. Appellee 
has simply refused to consider the regulation because of 
Big Horn’s war-baby bigness. 

Instead appellee frankly admits in his first decision 
(Joint App. page 11, second paragraph from bottom) “In 
the instant case the usual criteria for determining the need 
for a new mine under Sec. 193.3 do not apply.” (See p. 39, 
infra) 

' SUMMARY OF REPLY ARGUMENT. 

I. Contrary to Appellee’s Claim, Appellant Has Standing 

to Sue. 

Appellee ignores the distinction carefully drawn in the 
Alabama Power case and Tenneessee Power case, between 
the situation there involved and the situation in the Frost 
and Chicago Junction cases. This distinction is simply 
this; where the very law sued under makes the threatened 
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competition as such illegal, illegal favoritism may be en¬ 
joined by any competitors legitimately within the restricted 
sphere of competition; while if a taxpayer sues as if he 
were a stockholder in the United States to forbid the ultra 
vires use of government funds to create competition in 
itself legal, he has no standing to sue on the rule de minimis. 

Appellee then asserts that because the regulation does not 
expressly grant a substantive litigiable right of suit to 
members of the coal industry to enjoin the illegal competi¬ 
tion, appellant has no standing to sue. But the statutes 
restricting competition in the Chicago Junction and Frost 
cases gave no express substantive right either. They 
simply forbade a form of competition barring satisfaction 
of regulatory criteria; the Supreme Court then concluded 
that a right to be protected from discriminatory excep¬ 
tions must in justice be implied for the legitimate mem¬ 
bers of the restricted sphere of competition. Further, sub¬ 
stantive laws seldom if ever provide the mechanics of 
procedural remedy and forum. The Sales Act for instance 
merely states the law, it does not provide a particular 
forum. 

Appellee’s failure to attempt serious argument in answer 
to the proposition that the interdepartmental contest, con¬ 
ducted on lines indicating that the Regulation was a rule 
of law which must be satisfied, itself proves, as remarked 
by Mr. Justice Brandeis in the Chicago Junction case, a 
substantive legal right is involved. The District Court 
was therefore clearly wrong in concluding that appellant 
had no standing to sue. 

n. Neither the United States nor the Big Horn Coal 
Company are Necessary Parties. 

Appellee errs in asserting that the Big Horn Coal Com¬ 
pany is a necessary party. Big Horn is a mere suppliant 
or offeror for a lease. It has no litigiable rights against 
appellee. He ignores that Brady v. Work was a homestead 
case; it is, of course, settled that a homesteader in a 
proper case may mandamus issuance of a patent. Lane v. 
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Hoglund, 244 U. S. 174. On the other hand, it is equally 
well settled that the Secretary of the Interior has an abso¬ 
lute right to deny a lease up to the point of actual issuance 
under any circumstances because a lease applicant has 
given no statutory consideration, unlike a homesteader. 
United States v. Ickes and allied cases. 

The assertion that the United States is a necessary party 
is equally erroneous. The complaint alleges that appellee 
is a government officer acting in excess of his authority and 
(contrary to law. On motion to dismiss, the government 
officer cannot seek the cloak of a monarchical immunity to 
co mmi t legal wrongs; and hence, as the District Court 
ruled 

“The United States is not a necessary party.’’ 

In this country, unlike the situation in monarchical forms 
of government, the government agent has immunity only 
so Jong as he acts legally, and within the scope of his au¬ 
thority. It is true, that where, as in the cases cited by ap¬ 
pellee, the officer’s act consists in a refusal in a discre¬ 
tionary field to pay government funds, or to give plaintiff 
government property, the government is a necessary party. 
But where the officer threatens by positive illegal act to in¬ 
vade plaintiff’s rights, even using a government-owned 
club, he has no such immunity. Thus, where he impinges 
plaintiff’s title, legal or equitable; where he collects an 
illegal tax; where he threatens a cloud on plaintiff’s title, 
sovereign immunity no longer shields him. Why should it 
shield him here! 

m. Contrary to Appellee’s Claim, Section 201 of the Min¬ 
eral Leasing Act Provides No Discretion to Disregard 
Either. 

(1) The statute itself or 

(2) Regulations promulgated under Section 189 thereof. 

The Congress, with its exclusive constitutional control 
of public land, has not given him any such authority in the 
Act and on the contrary has repeatedly amended the Act 
with no change in Regulation 193.3. Congress thereby 
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recognized its previous promulgation as a valid exercise 
of their previously delegated exclusive legislative au¬ 
thority. 

There being no discretion to violate a regulation having 
the force of statute, the case of a successor Secretary of 
the Interior reversing a predecessor’s continuing discretion 
C Wilbur v. United States, 281 U. S. 206 (1930), is inap¬ 
plicable. Further, appellee has not attempted to repeal 
Regulation 193.3. Although the question is thus not pre¬ 
sented here, it is doubtful that anyone but the Congress 
could repeal Regulation 193.3, due to reenactments of the 
Mineral Leasing Act. 

The publication of the Regulation in the Code of Federal 
Regulations, by the preface attached to it (Op. Brief, p. 48) 
established that it was a rule of law to be invoked against 
third parties and to affect their legal rights. 

Perkins v. Lukens Steel Company, 310 U. S. 113 (1940), 
cited by appellee, arose before the enactment of the Admin¬ 
istrative Procedure Act (Sec. 1002 of Title 5, United States 
Code, p. 38, Opening Brief). And it involved internal man¬ 
agement policy which was designed for the protection of the 
government, not third parties— i. e., to buy at the lowest 
price by proper competitive bidding. 

Contrary to appellee’s flat statement that “the regula¬ 
tion did not purport to limit the discretion of the Secretary 
and has never been so construed by him” he has repeatedly 
so construed it throughout its entire existence, the most 
recent of which were the Olsen and Cox cases where he said 
(at p. 49, Jt. App.): 

“This Regulation was promulgated in 1934. The pro¬ 
priety of continuing the regulation was recently ex¬ 
amined in detail and it was concluded that repeal of the 
Regulation would be harmful both to the bituminous 
coal industry and to the public interest (Carl T. Olsen 
(A. 24226) March 25, 1946, unreported.) The applica¬ 
tion advances nothing which would warrant revision of 
the Regulation. ’ ’ (Italics supplied.) 

No real reply is made to appellant’s argument that the 
uncontradicted allegations of the complaint of conditional 
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withdrawal from and non-restoration to the public domain 
should be taken as true. Appellee’s reply is confined to 
the assertion appellee has the same power to restore lands 
as he does to withdraw them. But the complaint specifically 
alleged that he had not so restored them. He hints at the 
further point that because the withdrawal is conditional 
and states the conditions of restoration, it is no withdrawal. 
This is erroneous under the withdrawal cases. 

The Secretary of the Interior has no discretion to violate 
laws he has promulgated and continued in effect under his 
delegated legislative powder, even though he does have dis¬ 
cretion to refuse to enter into contracts of lease just as any 
other government official has discretion to refuse to enter 
into contracts not specifically required by statute. 

IV. Appellee Has Not Construed the Regulation as'Claimed: 
Such a Construction Would be Arbitrary and Unrea¬ 
sonable. 

The Fourth section of appellee’s answering brief is de¬ 
voted to the unpleaded assertion that the Secretary has 
made a construction of the statutory Regulation and that 
the construction is not unreasonable or arbitrary. This is 
the compounding of errors. 

(1) The appellee has not pleaded the construction by 
answer as the Secretary did in the cases he cites ( Riverside 
Oil Company v. Hitchcock; Work v. Rives, etc.); nor has 
he in fact made the construction since he has expressly 
stated “the criteria of the Regulation do not apply”. Thus 
he is purporting to make an exception for bigness and not 
a construction. And a construction, if made, should have 
been affirmatively pleaded, so as to give the Court a plain 
issue. 

(2) The construction claimed was of a w’ord not in the 
statutory regulation—“ new mine” when the word actually 
used is “ additional mine”. Moreover, appellee completely 
ignores a long line of cases which show that a construction 
of a rule contrary to long standing departmental precedent, 
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even if not formalized into a Regulation, is for that reason 
arbitrary. 

Germania Iron Company v. James, 89 Fed. 811 (C. C. 

A. 8, 1898) 

Work v. Hosier, 261 U. S. 352, 360. 

And appellee’s brief ignores another line of precedent which 
establishes beyond peradventure that administrative power 
of construction does not extend to construing black to mean 
white, or “additional since 1934” to mean “brand new”, 
nor consumer need that cannot otherwise reasonably be 
met to mean possibility of both mines existing. 

Thus appellee relies 

(1) on a construction not made nor pleaded; 

(2) on a construction, if it had been made, void because 
contrary to precedent, and 

(3) on a patently arbitrary contortion of words not even 
present in the statute. 

REPLY ARGUMENT. 

I. Contrary to Appellee’s Claim, Appellant Has Standing to 
Sue: (1) There is Clear Distinction Between the Cases 
Where a Competition Statute is Sued Under and the 
Cases Where the Illegality is Not Competition; (2) Ap¬ 
pellee Cannot Affect Big Horn’s State Competition; only 
the Proposed Creation of New Illegal Competition on 
Federal Land is Sought to be Enjoined; (3) Indepen¬ 
dently, Both Appellant’s Contract and Long Continued 
Practice Give Standing to Sue. 

The assertion appellant had no standing to sue is errone¬ 
ous. The opinion of the District Court shows that its con¬ 
clusion is entirely dependent upon the Frothingham v. 
Mellon line of cases so far as that Court assumed, arguendo, 
illegality of the proposed action. The Court prefaces its 
opinion on standing to sue with the assumption (at p. 36, 
Jt. App.) that 
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“the plaintiff has no legal right to be protected from 
competition. His lease contains no provision that no 
other leases should be granted in any particular area 
to any other concern engaged in the same business. 
The position of the plaintiff legally is no different from 
that of any other citizen or taxpayer. ’ ’ 

It is, of course, self-evident that, were the proposed action 
perfectly legal and unforbidden by any Regulation, no one 
has standing to sue to prevent it. This is of course not 
reasoned on lack of standing to sue as a separate ground 
independent of the legality or illegality of the proposed 
action of a governmental officer; in other words, not on the 
ground that the action, though illegal, invaded no right of 
the particular plaintiff. 

On the ground of lack of standing to sue alone (irrespec¬ 
tive of legality of appellee’s action) the Court goes on to 
say (i. e., p. 36, Jt. App.): 

“It is well established by the line of cases, beginning 
with Frothingham v. Mellon that no tax payers suit 
lies against the United States or against a Govern¬ 
ment officer to restrain him from improperly or illegally 
disposing of government property.” 

No time need be spent in reply on the reference to the 
Frothingham cases as appellant has no intention of relying 
on its position as a mere taxpayer. The case is by no way 
relevant either on the facts or the law’. 

It is to be noted that appellee does not even attempt to 
support this phase of the District Court’s conclusion. The 
opinion’s broad generalization as to competition seems to 
have been intended in an economic sense as it makes no 
attempt to distinguish between legal and illegal types of 
competition. 

The Court may have had in mind the Alabama Power case 
(302 U. S 464, 1938) which appellant has cited and upon 
which appellee so strongly relies. But the careful distinc¬ 
tion therein drawn between competition, legal and illegal as 
such, supports appellant’s, not appellee’s, case. 
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In his argument on the Alabama Power case, supra, ap¬ 
pellee either totally overlooks this vital and controlling 
point of distinction or in avoiding it thus admits that he 
cannot answer. 

Instead he chooses to argue (Answering Brief, p. 10): 

(1) That the Alabama Power Case stands as the proposi¬ 
tion that competition is never ground for suit and 

(2) That the Chicago Junction case (264 U. S. 158) 
reached a different conclusion only because there was 
a provision of the Judicial Code permitting the B&O 
Railroad to become a party to the suit. 

The first proposition falls of its own weight because the 
Court expressly excluded by citation and discussion (302 
U. S. at 484) the factual situation of competition illegal as 
such—the Frost case—from the rule in the Alabama Power 
case—competition legal as such, but illegally financed. It is 
significant that appellee makes no attempt to answer the 
rule of the Frost case as applied herein, and argued at 
pages 17-19 in the Opening Brief. He simply claims it was 
distinguishable but doesn’t attempt to demonstrate why 
or how. 

Appellee’s second proposition contains two fatal errors: 
It overlooks that 

(1) The Chicago Junction case stated a separate ground of 
standing to sue completely apart from the Judicial 
Code; namely instead, a provision of the Interstate 
Commerce Act. The Court states: 

“It is true that before the Transportation Act of 
1920, the Interstate Commerce Act would not have pro¬ 
hibited the owners of the terminal railroads from sell¬ 
ing them to the New York Central.” (264IJ. S. at 267) 

This language was included under the portion of the Opinion 
entitled “Second” which began at page 266, id., and covered 
Standing to Sue. The provision of the Act referred to was 
paragraph 2 of Section 5, mentioned at page 263 id. which 
prohibited the competition, legal before the amend- 
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ment prohibiting it, which element had previously been cov¬ 
ered by Section 3 of the Act, which is referred to at page 
267 id. 

(2) The Judicial Code authorized suit, not to any plain¬ 
tiff who had been a party before the ICC, but only an inter¬ 
ested party. The Court observed (at p. 268 id.) that 

* 4 persons who were entitled to become parties before 
the Commission but did not do so have been allowed 
to maintain such suits where the requisite interest was 
shown. ’ ’ (Italics supplied). 

Thus, to qualify as an interested party under the Judicial 
Code the party had to show his substantive rights as part 
of standing to sue independently of the Judicial Code. This 
was done by showing a form of competition as such for¬ 
bidden by the broad general terms of the Interstate Com¬ 
merce Act. Appellee’s footnoted quotation from the Chi¬ 
cago Junction case wherein distinction is made to the Eller- 
man case only confirms appellee’s error. The Ellerman 
case is distinguished on the Interstate Commerce Act (which 
forbids a certain type of competition in the absence of the 
finding required by law) and not the Judicial Code on which 
appellee relies so heavily. 

Likewise another damaging admission of appellee’s mis¬ 
understanding of these cases is made by his quotation (p. 11 
Answering Brief) from the Alabama Power case, 302 U. S. 
at 483, 484: 

4 4 The express statutory provision creating a differ¬ 
ent rule . . .” 

obviously means the rule of illegal competition (no monop¬ 
oly of terminals unless found in the public interest) created 
by the Interstate Commerce Act. Indeed, the Court pre¬ 
faced the portion of its decision (which appellee quotes only 
partially) with the following language immediately pre¬ 
ceding the quote: 
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“Answering the contention that complainants were 
without the legal interest necessary to entitle them to 
challenge the order, this Court held that the right to 
sue arose in virtue of a special interest recognized by 
certain provisions of the Transportation Act, 1920 , and 
under 212 of the Judicial Code.” (Italics supplied) 

In short, it is appellee’s position that competition 1 can 
never give standing to sue save only where a provision of 
the ‘Judiciary Code allows judicial review to any individual 
who was a party to an administrative proceeding. Quite 
obviously the question is a little more profound. The Judi¬ 
cial Code merely provides forum—it obviously creates no 
substantive rights. B&O’s substantive rights were created 
by the Interstate Commerce Act, making a particular form 
of competition illegal, just as the Regulation does here, for 
the benefit of the class regulated. Appellee’s reduction of 
the matter is all too simple. An erroneous generalization 
of this sort can only be indicative of disinclination to nar¬ 
row the question down to its essence and join issue thereon. 
Appellee’s avoidance of argument and failure to join issue 
can be taken only as an admission of error. 

The three leading cases on this point stand for the rule 
that where the proposed illegal act was the competi¬ 
tion itself, and not some other illegal cause, there is 
standing to sue. Stated another way, where a certain 
type of competition as such is forbidden by law unless cer¬ 
tain requirements of law are met there is standing to sue 
in the absence of such legal requirements. Any law de¬ 
signed to limi t, and regulate competition must of necessity 
by its very purpose constitute all those within the group 
which may legally operate an interested and protected class. 
So, in the Frost case, new cotton ginners under the law 
had to show need for their existence before licensing; if 
there were no need and they were licensed regardless it 
could not help but adversely affect the previously estab¬ 
lished competitors business, the very evil which the law was 

1 Since appellee recognizes no distinctions between different types of com¬ 
petition he must mean all competition. 
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designed to remedy by protecting him and other members 
of the class; and hence any member of the protected class 
(the established industry) might enjoin the new competi¬ 
tion. 

This principle underlies the Chicago Junction case. There 
a railroad had to make a showing of public necessity to 
engage in a certain type of competition otherwise for¬ 
bidden by the Interstate Commerce Commission Act. Fail¬ 
ing the showing, any member of the protected class—ship¬ 
pers and competing railroads—might enjoin. The same 
principle applies to the instant case with equal force, be¬ 
cause of the provision of Regulation 193.3. 

In the Alabama Power case, supra, there was no necessary 
connection between the threatened illegality and the com¬ 
petition complained of. There the law creating the loans 
and grants which, it so happened, financed the competition, 
may have been legal or illegal. Bid the competition itself 
was perfectly legal. There the competition was neither con¬ 
trolled nor regulated nor attempted to be controlled or 
regulated by any provision of the Federal statute which 
was challenged as illegal. In fact it was perfectly legal 
under the only law which affected competition in the 
premises, the State law enfranchising utilities. 

The rule of these cases may be summarized as standing 
for the proposition that where any law limits a sphere of 
competition it must of necessity create substantive rules 
of legal effect upon those members of the competing class 
who are within that sphere and any member of the class 
cannot help but have legal rights affected by that law and 
its administration. 

Appellee’s misunderstanding of the statutory review 
aspect of the Chicago Junction case is well demonstrated 
by the case of Federal Communications Commission v. 
National Broadcasting Company, 319 U. S. 239, wherein the 
factor of competition was held sufficient interest to estab¬ 
lish standing to sue where such was necessary to qualify 
under a judicial review statute requiring aggrievement as 
a requisite. Again, as in this one phase of the Chicago 
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Junction case, supra, it was not the review provision which 
related to competition but rather the substantive statute 
(Federal Communications Act) which affected competition 
and thereby created a legal right which constituted the 
aggrievement requisite to the procedural review statute. 

Appellee in discussing the Ellerman case, again ignores 
the self-evident distinction between the Alabama Power 
case and the Ellerman case on the one hand and the Frost , 
Chicago Junction and National Broadcasting Company 
cases on the other. It is simply that where the questioned 
act is illegal under a law restricting competition, the illegal 
allowance of new competition cannot help but infringe 
legal rights of lawful competitors. If the very language 
and operation of the law discourages unneeded competition, 
its purpose must be to protect other lawfully established 
competitors from it, thus constituting them a class with 
vital legal right or interest in seeing that law obeyed as 
much as a zoning law. 

If the law under which the loans and grants of the Alar 
bama Power case were made had forbidden their use in 
creating unneeded competition and Ickes could show no 
need, a contrary conclusion would have been reached. In¬ 
deed the court went to great lengths to point out therein 
at page 479 that the competition as such was not forbidden 
by the law sued under, and was entirely legal. 

In the Ellerman case the illegality complained of ( ultra 
vires by the Railroad Corporation) bore no relation to com¬ 
petition whatsoever. The prohibitions of ultra vires are for 
the protection of stockholders and creditors, not competi¬ 
tors. The competition which might arise therefrom was not 
forbidden by any law. The law of ultra vires was not de¬ 
signed for complainants protection and he had no more 
legal right to complain of it than he would to complain of 
France violating a trade treaty with Great Britain which 
might have the incidental effect of creating competition for 
his wharf. 

In other words, standing to sue (the injury or threaten-i 
ing of injury by a legal wrong) must be shown both in the 
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case of one availing himself of a so-called non-statntorv 
remedy and one availing himself of a statutory remedy, the 
only difference being that in the latter standing to sue means 
only the qualification of substantive “aggrievement” or 
“interest.” 

The mere presence of a statutory procedural remedy 
does not create full standing to sue as argued by appellee. 
A substantive right is a necessary pre-requisite of standing 
to sue whether the remedy be statutory or nor^statutory. 

Procedural remedy as distinguished from the substan¬ 
tive aspects of standing to sue is present in the form of this 
court’s jurisdiction over the person of the appellee. It is 
well established that officers acting in excess of their au¬ 
thority or contrary to law are subject to the court’s juris¬ 
diction in their individual capacity. Also this cause in¬ 
volves construction of the Constitution of the United States 
and Federal Statutes and Regulations for which jurisdic¬ 
tion is provided in 28 U. S. C. A. 41. 

Yet appellee seeks to insinuate the facts of the instant 
case into a pattern which will fit the law of the Alabama 
Power and Ellerman cases. His artful contrivance (for 
which he laid the groundwork in erroneously shaping his 
Questions Presented ) must fail in the light of careful analy¬ 
sis of the allegations and his previous admission of law and 
fact. He starts out at page 10 of his Argument (Standing 
to Sue) with the unargued assumption that appellant is 
here attempting to enjoin the present competition of the 
Big Horn Coal Company on State lands. As this proposi¬ 
tion actually assumes the conclusion it will not bear careful 
scrutiny. It is accomplished by the following language: 

“It’s (appellant’s) claim is based solely on the ground 
that it is a competitor of the prospective lessee (Big 
Horn) and the issuance of the lease will result in con¬ 
tinuation of such competition.” 

Such is not the case. Appellant’s prayer for relief only 
seeks to prevent establishment of new unneeded Federal 
land competition. Appellant’s prayer relates solely to the 
issuance of Buffalo Lease numbers 037885 and 039466 (J. 


App., p. 7) which are forbidden by a law aimed directly 
at the creation of snch competition on Federal coal lands. 
Appellant does not seek to effect competition from State 
lands in any way; there is no law aimed at state competition 
and the Federal law in question of course is aimed at Fed¬ 
eral competition. 

After this attempt to substitute state land legal competi¬ 
tion for Federal land illegal competition in the instant case, 
appellee leaps into the conclusion of the Alabama Power 
and Tennessee Power cases in the following language at 
page 10, Answering Brief: 

“But it is well settled that a Federal officer may not 
be enjoined from making possible competition by oth¬ 
ers or from actually enjoining in the competitive enter¬ 
prise even when the action of the Federal officer is al¬ 
leged to be invalid for lack of constitutional authority 
to perform the act”. (Italics supplied). 

But here it is not a question of appellee’s constitutional 
authority to engage in activity when authorized by statute 
not relating to competition. It is merely a question of his 
authority to create unneeded competition forbidden as such 
by a regulation having the force of statute. 

Appellee by footnote, page 13, Answering Brief, urges 
that appellant is not a member of a regulated class like 
the railroads and utilities. It is true that appellant is 
neither a railroad nor a power company but it is a member 
of a highly regulated class, namely Federal coal lessees. 
There are thousands of Mineral Leasing Act Regulations 
having the force and effect of law which bind appellee, on 
the ground of public interest. 

Appellee contends (at p. 13, Answering Brief) that Reg¬ 
ulation 193.3 was not incorporated into appellant’s lease. 
But the portion of the lease (set forth at pp. 20-21, Opening 
Brief) contains the language that it was mutually under¬ 
stood that if the lessee should fail to comply with the gen¬ 
eral regulations (inter alia) the lessor could institute pro¬ 
ceedings. 
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As 193.3 is as much a general regulation as any other 
general regulation, it certainly is in the lease and it is very 
certain that appellee would not hesitate to invoke it against 
the appellant as a provision if there were any reason for 
doing so, rather than arguing that it was not a part of the 
lease as he now does. 

It thus being a part of the lease and there being no ques¬ 
tion but that it is binding upon appellant we must examine 
its terms to see what it means and if that meaning plainly 
includes obligation or duty on the part of the other party 
he also must be bound. The italicized language of the reg¬ 
ulation set forth at page 40 of appellant's opening brief 
is most significant in this connection. It plainly provides 
duty upon the General Land Office to take the first step in 
issuing a lease for an additional (new) mine only where 
there is a showing of need for it. Thus the mandatory in¬ 
struction to lessor's agents by a higher agent are written 
into the contract in language which is clearly binding not 
only on lessor's agents but also on higher agents and the 
principal. 

1 It is significant that appellee relies solely on this argument 
that Regulation 193.3 was excluded as an express term of the 
contract. 

He cannot and does not attempt to challenge appellant's 
points 2 and 3 (p. 22, Opening Brief, under I. B.) because 
he cannot do so. He thereby admits that (a) 193.3, F.C.R. 
43 is (irrespective of express inclusion) an implied term of 
the contract just as all relevant law (constitutional, statu¬ 
tory, and regulatory) is a part of every contract. He also 
admits (b) the unchallengeable fact of the long continued 
and uniform practice of denying application for unneeded 
competing mines under the contract. This, in connection 
with the unchallengeable fact of heavy investment made by 
appellant in reliance upon this practice to which there has 
been no prior exception, established estoppel in pais which 
constitutes contractual standing to sue and preclude issu¬ 
ance of the questioned leases. 
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At page 13 of his answering brief, Appellee contends 
that “the terms of (appellee’s) lease were never brought 
to the attention of the trial court.” This is not only false 
but also indicative of appellee’s frantic effort to stand on 
purely technical grounds inasmuch as he has no defense on 
the merits. 

Appellant argued that regulation 193.3 was a term of its 
federal lease before the trial court (Record p. 8, line 13, 
through 19). The Court’s opinion (Jt. App., p. 36) shows 
that the Court was fully aware of appellant’s lease although 
it may have paid scant attention to it. 1 

Furthermore had the court not overruled appellant’s 
motion for a preliminary injunction and dismissed its com¬ 
plaint appellant would have been able to offer the lease in 
evidence or amend its complaint. Moreover a Court of 
equity is empowered to receive and consider evidence at 
any stage of the proceedings even upon appeal. 

n. A. Contrary to Appellee’s Assertion, Big Horn is Not a 

Necessary Party. [ 

The District Court in its conclusions of law decided that 
the Big Horn Coal Company was not a necessary party 
(Conclusion No. 5, Joint App., p. 33.) The District Court 
was correctly of the opinion that Brady v. Work which ap¬ 
pellee cited below was not in point (Jt. App., p. 35). The 
Court: 

“In that case (Brady v. Work) the party claimed to 
have a legal right to the patent. The Big Horn Coal 
Company does not claim any legal right. They are 
asking the Secretary to grant them a lease in the exer¬ 
cise of his discretion. So I do not think they are in¬ 
dispensable parties.” 


i The summary nature of the proceedings below are indicated by the brief 
transcript. The entire matter consisting of involved facts and many profound 
questions of law was disposed of in 33 pages, including the three minute opinion 
from the bench. 
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The Court: 

“You (appellee’s) position is that the Secretary is 
issuing this lease in the exercise of his discretion and 

1 not because the Big Horn Coal Company has acquired 
a right to a patent to the property.” 

' Appellee, however, at page 14, Answering Brief still as¬ 
serts that Big Horn is an indispensable party. Brady v. 
Work held that the patentee had legal interest. From ap¬ 
pellee ’s own quotation from the case the following is most 
significant: 

“the administrative officers of the government have 
held (her) to be entitled to a patent for the land.” 

Is it the contention of the appellee that the Big Horn 
Coal Company is ‘ ‘ entitled ’’ to the leases in question ? Does 
the appellee here make admission that the Big Horn Coal 
Company has a vested property right entitling it to bring 
legal action against the appellee? If this be his proposition 
it will be the first time in the history of the republic, so far 
as appellant can find, that a mere suppliant for a contract 
of lease from the Secretary of Interior (who is in the posi¬ 
tion of having made a mere offer which the appellee has not 
yet accepted) could possible create a vested property right. 
Appellee argues that a mere offer for a lease, which offer 
is not supported by consideration, and is therefore not an 
option, creates a vested property right compelling accept¬ 
ance of the offer. This is obviously absurd. All of ap¬ 
pellee’s standard lease forms reserve the right to reject 
the offer contained in the lease application up until the 
moment of final acceptance. 

Before appellee can contend that the right of Big Horn to 
a lease is here in question he will have to define what this 
legal right is and how it was acquired and whom it is vested 
against. 

The Brady case turned upon the very point that the ap¬ 
plicant had colorably, at least, already acquired an equitable 
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right against the Secretary of the Interior by complying 
with the requirements of the Homestead Act. This vested 
property right of course would be mandamusable against 
the Secretary of the Interior ( Lane v. Hoglund, 244 U.S. 
174 (1917) to force the issuance of the documents of title. 

Under the leasing act, unlike the Homestead Act, no 
right to issuance can ever be acquired ( United States v. 
I ekes, supra, and allied cases.) The reason, of course, is as 
follows: a homesteader gave statutory consideration, by 
developing wild land; a lease applicant gives none, until 
his offer is accepted. 

The other cases cited ( Foltz v. Payne, 50 App. D.C. 155, 
269 Fed. 171, and Dueker v. Butler , 104 F(2d) 236 (App. 
D.C. 1939) are even further afield. In the Foltz case, the 
absent indispensable party held a mortgage on the home¬ 
stead land in question; in the Dueker case the absent party 
held the contract for legal fees under which plaintiffs 
claimed. 

Thus the District Court was manifestly right in ruling 
that the Big Horn Coal Company was not a necessary party. 

II. B. Contrary to Appellee’s Assertion the United States 

is Not a Necessary Party. 

As the District Court correctly ruled: 

“The United States is not a necessary party to this 
action. ” (Jt. App. page 33). 

Appellee’s brief incorrectly asserts: 

“This is not an action where action of a government 
agent is taken which would interfere with property 
rights of appellant nor is this a case like Land v. Dol¬ 
lar . . . ” (p. 15, Ans. Br.) 

This is a case far easier; where appellant is not even 
claiming title to land concerning which a government agent 
asserts title in the United States. Appellant is asserting 
merely its personal right in freedom from unneeded and 
therefore illegal competition on Federal lands against appel- 
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lee personally. This is a right arising from appellant’s 
property right in its own business and leasehold. Appel¬ 
lant’s own leasehold title is not even challenged by the gov¬ 
ernment agent. Appellee asserts a power to disregard 
vested rights inherent in the property right appellant has 
in its own business and leasehold, which are protected 
under the law of 193.3. Appellant’s asserted right that the 
land shall not be illegally leased to Big Horn by ap¬ 
pellee is certainly not an attack on any conceiv¬ 
able right of the United States. Even where it was, 
in Lane v. Hoagkvnd, 244 U. S. 174, mandamus lay to compel 
the Secretary of the Interior to issue a patent where com¬ 
plainant had only equitable title and the United States held 
legal title. But here the appellant claims no title and title 
of the United States is not involved. The effect of any de¬ 
cree granted herein spends its force upon the appellee per¬ 
sonally and the only interest which the United States has is 
in seeing its laws upheld and obeyed by its citizens and 
officers alike. Appellee is virtually asserting that sover¬ 
eignty would protect him in the use of dynamite owned by 
the United States to blow up appellant’s mine. 

The District Court correctly ruled that the United States 
was not an indispensable party at Conclusion No. 5 (Con¬ 
clusions of Law, p. 33, Jt. App.) The following excerpt from 
the opinion gives the reason (Jt. App., p. 35): 

“It has been held time and time again that an action 
to enjoin government officers against exceeding his 
authority is not a suit against the United States.” 

Appellant insists only that appellee, as agent of the 
Congress of the United States, shall not make a legally 
established harmful use of the land, forbidden by a statu¬ 
tory regulation, and violative of a vested property right to 
the enjoyment of appellant’s own leasehold and business. 
So, too, a government agent may be enjoined from commit¬ 
ting an illegal entry, or from violating zoning laws or from 
flooding plaintiff’s land illegally or in any manner violating 
the fundamental principle of law “Sic utere tuo ut alienum 
non laedas.” 
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In this country, unlike the situation in monarchical forms 
of government, the government agent has immunity only 1 
so long as he acts legally, and within the scope of his au¬ 
thority. Appellee cites cases where the relief sought would 
force funds from the Treasury, or land from the legal and 
equitable title of the United States under circumstances 
where the government officer has plain discretion. He 
ignores the rule, necessary because the United States does 
not have a monarchical form of government, that: where a 
government agent’s duty is ministerial (Work v. McAlester, 
262 U.S. 200); where the proposed action is forbidden by 
statute designed for the protection of plaintiff’s class 
(Frost v. Commission, 278 U.S. 515, Chicago Junction case, 
264 U.S. 268); where the proposed illegal act would invade 
a vested property right of plaintiff (Dollar v. Land, 81 App. 
D.C. 28, 154 F(2d) 307, aff’md 330 U.S. 731; Domestic and 
Foreign Commerce Corporation v. Littlejohn, (App. D. C., 
No. 9553, decided Dec. 8, 1947); where the proposed ac¬ 
tion would cast a cloud on the title of plaintiff (Lane v. 
Hoglund, 244 U.S. 174)—in other words, wherever a plain 
legal right of plaintiff is threatened by unauthorized actf 
of a government officer and the relief sought does not ex-| 
pend itself on the United States Treasury, or take title, legal 
and equitable, from the United States: “the dominant in^ 
terest of the sovereign is on the side of the victim” a$ 
stated by Mr. Justice Douglas in Dollar v. Land, supra r 
Here appellant is not even claiming title; but merely a per¬ 
sonal right, against an unauthorized officer, given by stat¬ 
ute, not to have his vested property destroyed by wasteful 
and harmful use of land of others. 

Appellee seeks to twist appellant’s effort to protect its 
vested right to the enjoyment of its own business and lease¬ 
hold against illegal invasion and discriminatory, improper, 
and illegal leasing of neighboring land, analogous to viola¬ 
tion of the zoning laws, into an attempt to direct the leasing 
of the public lands. 

He erroneously seeks to convert the Federal land co^l 
industry, which has been continuously and extensively reg¬ 
ulated, into an unregulated industry. He ignores the fabt 
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that where even an industry like cotton ginning, normally 
of no great public concern, is regulated as in Frost v. Com¬ 
missioner, a legitimate member of the regulated class has 
standing to object to an illegal favoritism, and the officer 
is not shielded by the cloak of immunity. 

Appellee’s argument in short is that he has discretion to 
violate the law of the land and hide under the cloak of 
monarchical immunity. It is submitted that the District 
Court was plainly correct in ruling the United States was 
not a necessary party under the allegations of the complaint , 
taken, as they must be, in their most favorable light. 

HE. Contrary to Appellee’s Assertion, He Has No “Dis¬ 
cretion” to Violate a Regulation He Has Duly Promul¬ 
gated Under a Delegation of Legislative Power. 

Appellee labors the fact that the Mineral Leasing Act 
gives the Secretary of the Interior power to grant leases 
to Federal coal lands. He, of course, refers to Section 201 
of the Mineral Leasing Act (30 U.S.C. §201). However, he 
wholly overlooks Sec. 189 of the same Act, which authorizes 
the promulgation of Regulations, including 193.3, necessary 
and proper for the exercise of this leasing authority. He 
thereupon quotes from Sioux Tribe v. United States, 316 
U.S. 317, 326 (1942), which states: 

“Since the Constitution places the authority to dispose 
of public lands exclusively in Congress, the Executive’s 
power to convey any interest in these lands must be 
traced to Congressional delegation of its authority.” 

Appellee is apparently of the view that the quoted doctrine 
of the Sioux case applies only to Sec. 201 and does not 
apply to Sec. 189. He is mistaken in the inference which 
he draws. The Secretary of the Interior, in promulgating 
Reg. 193.3, under §189 of Title 43, acted for the Congress 
under a grant of legislative authority. He exercised plen¬ 
ary legislative power as distinguished from his mere admin- 
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istrative authority which he exercises when he issues a valid 
lease under Sec. 201. But when he issued the Regulation hd 
fully and finally exercised his lawmaking power. He is then 
bound by the law like any other citizen. It is to be noted that 
appellee does not attack the validity of the Regulation or it^ 
promulgation nor assert its repeal. Instead he merely ig| 
nores it and seeks to conduct himself as though it had nevejr 
been issued. 

This quotation which appellee makes from the Sioux 
Tribe case, supra, is most important from the standpoint 
of Regulation 193.3. Hodgson v. Midwest Oil Company, 
discussed in appellants opening brief, establishes that 
Regulations of the Secretary of the Interior have the force 
and effect of statute. It is to be noted appellee does ndt 
attempt to challenge or contest this principle. In the in¬ 
stant case, because of the plenary power of the Congress 
over public lands given it by the Constitution 1 there is 
established an unusual and particular limitation upon the 
executive department’s administrative power subjecting it 
to the authority exercised under a delegation of the legis¬ 
lative branch’s plenary powder. The Secretary of the In¬ 
terior, in promulgating Reg. 193.3, F. C. R. 43, under Sqc. 
189, acted solely as a conduit of the Congress of the United 
States, and not with any power derived as part of the execu¬ 
tive branch. The breadth of appellee’s discretion under 
201 can no more be argued to permit overturning a Regula¬ 
tion issued under 189 than it could be argued to control an 
act of Congress, or that a statute controls the Constitutiqn. 

The Congress of the United States has, in the last fohr 
teen years, recognized and thereby approved, the poll 
purport and heretofore uniform interpretation of s^id 
Regulation. There have been repeated amendments of tbe 
Mineral Leasing Act since 1934 and it has thus reenactjed 
the Regulation as part and parcel of the statute. 

i Art. 4 ^ 3 cL 2 of the Federal Constitution provides: The Congress shall 
have power to dispose of and make all needful Rules and Regulations respect¬ 
ing the Territory or other property belonging to the United States. ** 
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While, of course, the equal protection clause of the Four¬ 
teenth Amendment is not specifically a part of the Fifth 
Amendment it is well settled that rank administrative dis¬ 
crimination without a reasonable basis of classification is 
violative of the basic requirements of justice and fair play 
of the due process clause of the Fifth Amendment. 1 Nield 
v. District of Columbia, 71 App. D. C. 306, 110 F. (2d) 246; 
O’Connor v. District of Columbia, 153 F. (2d) 225, 80 App. 
D. C. 351; Lappin v. District of Columbia, 22 App. D. C. 68. 

This Court has recently reviewed the foregoing cases in a 
ca.se nearly on all fours with the case at bar. Hamilton 
National Bcmk v. District of Columbia, 156 F. (2d) 843 
(1946). The Assessor of the District of Columbia had inter¬ 
preted a statute applying a lower rate of tax to savings 
banks as being applicable only to banks incorporated under 
state laws and not to those incorporated by acts of Con¬ 
gress. In other words, he had interpreted this term * ‘ sav¬ 
ings bank” to mean ‘ 1 bank incorporated under state laws.” 
The Hamilton National Bank, being incorporated by an act 
of Congress, was assessed at the higher rate applicable to 
non-savings banks. This Court held this administrative 
interpretation invalid in the following language: 

“The next question is whether the administrative ac¬ 
tion is so improper as to be invalid. The equal-protec¬ 
tion clause of the Fourteenth Amendment does not 
apply, that Amendment being directed to the states. 
The Fifth Amendment, of course, does apply, but it 
contains no equal-protection clause. The Supreme 
Court has held as settled that a federal statute passed 
under the taxing power may be so arbitrary and capri¬ 
cious as to cause it to fall before the due-process 
clause, and has intimated that discrimination, if gross 
enough, might invalidate an act of Congress as equiva¬ 
lent to confiscation and therefore void under the Fifth 
Amendment. But we are not considering the validity 
of an act of Congress and need not go into the question 
whether Congress itself could provide a differential in 


i The 5th Amendment, Federal Constitution provides that: “No person 
shall be . . . deprived of life, liberty or property, without due process of law; 
nor shall private property be taken for public use without just compensation. ’ ’ 
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tax for savings banks and in the same enactment define 
a savings bank as a bank with a state charter. The 
matter before us is the validity of an administrative 
action, and the scope of the power of classification by an 
administrator under a statute is obviously much less 
broad than is the power of Congress in the first 
instance. While an interpretative administrative regu¬ 
lation consistent with the statute has great weight, one 
which ‘operates to create a rule out of harmony with 
the statute, is a mere nullity We do not think that 
an administrative officer can restrict a statutory term 
such as ‘incorporated savings bank’ by a definition 
having no relation to savings deposits or accounts. He\ 
cannot eliminate, by administrative definitions, from 
the statutory provision some institutions identical in\ 
all respects related to savings deposits with institutions 
included in his definition. His attempt to do so in 
invalid as not in harmony with the statute. “While, as 
we have said, the equal-protection clause does not ap j 
ply here, the course followed by the Supreme Court iri 
disposing of cases wherein administrative action ha& 
been held invalid because of that clause, furnishes a 
guide for our action here. In Sioux City Bridge Co. Vl 
Dakota County, 1923, 260 U. S. 441, 43 S. Ct. 190, 67 L|. 
Ed. 340, 28 A. L. R. 979, and again in Iowa Des Moine$ 
National Bank v. Bennett, 1931, 284 U. S. 239, 52 S. Ct. 
133, 76 L. Ed. 265, the Court, faced with this samfe 
dilemma, directed that the higher tax be reduced to thfe 
level of the favored taxpayers. Chief Justice Taft, iji 
the former case (260 U. S. 441), 43 S. Ct. 192) said thait 
this should be done ‘even though this is a departure 
from the requirement of statute.” He said: ‘The con- • 
elusion is based on the principle that where it is ini- 
possible to secure both the standard of the true value, 
and the uniformity and equality required by law, the 
latter requirement is to be preferred as the just and 
ultimate purpose of the law.’ ” (Italics supplied) 

In the case at bar, just as in the Hamilton National Batik 
case, supra, Regulation 193.3 having, as we have shown, tljie 
force and effect of a statute, requires a showing of consumer 
need which cannot otherwise reasonably be met. The ap¬ 
pellee, acting in his administrative capacity and not undbr 
his delegation of legislative power, has endeavored to int^r- 
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pret “possibility that both mines can exist ” as equivalent. 
This interpretation in favor of illegal competition by the 
Big Horn Coal Company is so rank a discrimination against 
the appellant that just as in the Hamilton National Bank 
case it is invalid because it violates the fundamentals of 
justice and fair play embodied in the Fifth Amendment. 

In the instant case, the appellee and his principal agent 
(Under Secretary Chapman) have not even attempted to 
mask their discrimination by the following three admis¬ 
sions : 

(1) They have admitted in the first administrative 
decision that they will not apply the criteria of Regula¬ 
tion 193.3 in the instant case (at page 11 of Joint Ap¬ 
pendix) : 

“In the instant case the usual criteria for deter¬ 
mining need for a new mine under Section 193.3 do 
not apply . . .” 

(2) They indicate that no exception to the law of 
193.3 is to be made in the future (Joint App. p. 23). 

“It is also suggested that the Department’s inter¬ 
pretation of the Regulation in its decision of July 29, 
1947 will encourage evasion of the Regulation by 
those who will seek to extend their mining opera¬ 
tions onto Federal lands from a mere foothold on 
non-Federal lands. But the decision of July 29, 
1947, carefully described the large, going business 
enterprise established on the State land by Big 
Horn. The very competition of which Sheridan- 
Wyoming complains is evidence that Big Horn has 
secured more than a mere foothold in the industry 
without the use of Federal coal reserves.” 

The quote indicates that the appellee is saying the larger 
the violation the more reason to allow it as an exception to 
the Regulation. 

(3) No exceptions to the rule of Regulation 193.3 j 
was made in any of the previous cases which have ever 
arisen under the Regulation throughout its entire ex- 
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istence, inasmuch as the appllee has conceded that the 
Olsen and Cox cases represent all of the 40 odd pub¬ 
lished and unpublished cases which have arisen under 
the Regulation 193.3, F.C.R. 43, in the Department, 
throughout its entire existence. 

In short, an exception to the law is to be made in this one 
case for the great and the powerful on the mere ground 
of bigness and strength although no exception has been made 
in the past and none is contemplated in the future for the 
small and the vreak. In other words, the law is to be inter¬ 
preted one way for the great and the powerful in just this 
one case, and another way for the small and the weak in all 
other cases. 

As applied to the instant case, this discrimination oper¬ 
ates in two ways against the appellant. 

First, it discriminates against appellant by having re¬ 
quired him since 1934 to meet the requisites and the criteria 
of Regulation 193.3 and to do so subsequently each time that 
appellant applied for a Federal lease, whereas an exception 
is made for the Big Horn Coal Company in meeting the 
criteria of the Regulation. 

Second, appellee has protected the other and often su¬ 
perior competitors of appellant against unneeded compe¬ 
tition in each and every of the forty odd times a lease appli¬ 
cation has been filed under Regulation 193.3 in the past, 
by applying the criteria of the Regulation, yet he refuses 
to protect the appellant by applying the same criteria to Big 
Horn. 

If it be assumed that the appellee in the case at bar has 
endeavored to exercise his legislative power delegated by 
the Congress under the Mineral Leasing Act (in the face of 
his repeated statements that the regulation is still in full 
force and effect although he will not apply it here) then 
his action is void for another reason. The Mineral Leasing 
Act has been repeatedly amended since Regulation 193.3 
was promulgated in 1934. The Mineral Leasing Act of Feb. 
25, 1920, vras amended by: 
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The Amendment of August 8,1946, c 916, §1 through 
13, inc., 60 Stat; the Amendment of July 13, 1946, c 
574, 60 Stat. 533; The Amendment of June 13, 1944, c 
244, 58 Stat 275; and the Act of Nov. 28, 1943, c 329, 
57 Stat. 593. 

The effect of these repeated reenactments of the Secre¬ 
tary’s authority, without any change in the instant regula¬ 
tion, have the effect of freezing the regulation into the law 
of the land and making it impossible for the Secretary of 
the Interior to repeal the regulation retroactively as it 
effects appellant’s investment. R. J. Reynolds Tobacco Co. 
v. Helvering , 306 U.S. 110 (1939); Helvering v. Griffiths, 
318 U.S. 371 (1943). In the Reynolds case, the Reynolds 
Tobacco Company, relying on a long-standing Treasury 
regulation and the interpretation thereof to the effect that 
the profits of the company in dealing in its own shares were 
non-taxable, had successfully dealt in its own shares and 
reported the profits as non-taxable income. The Commis¬ 
sioner of Internal Revenue had purported to repeal this 
regulation both retroactively and prospectively. The Su¬ 
preme Court held that the proposed retroactive application 
of the new regulation for Reynolds’ profit was invalid.— 

“Since the legislative approval of the existing regu¬ 
lations by reenactment of the statutory provision to 
which they appertain gives such regulations the force 
of law, we think that Congress did not intend to au¬ 
thorize the Treasury to repeal the rule of law that ex¬ 
isted during the period for which the tax is imposed.” 

Moreover, the Sheridan Wyoming Coal Company has 
relied upon the Regulation to the extent of making heavy 
and continuous investment in the latest mining equipment 
so that additional ground is present for denying power to 
repeal the regulation. To do so vrould be a retroactive al¬ 
teration of the entire background of law upon which ap¬ 
pellant was entitled to rely and has relied in making sub¬ 
stantial investment; and this in the fact of repeated re- 
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enactment by Congress of the Mineral Leasing Act with 
this regulation in full force and effect. The effect upon the 
entire mining industry and on appellant in particular is a 
disruption of its entire legal background, similar to that 
described by the Supreme Court in Helvering v. Griffiths, 
supra, where dividends of stock of like kind had been made 
for years in reliance on the settled administrative regula¬ 
tions to the effect that such dividends did not constitute tax¬ 
able income when received. The Court said: 

“ We are asked to make a retroactive holding that for 
some seven years past a multitude of transactions have 
been taxable although there was no source of law from 
which the most cautious taxpayer could have learned of 
the liability. If he consulted the decisions of this 
Court, he learned that no such tax could be imposed; 
if he read the Delphic language of the Act in connec¬ 
tion with existing decisions, it, too, assured him there | 
was no intent to tax; if he followed the Congressional 
proceedings and debates, his understanding of non¬ 
taxability would be confirmed; if he asked the tax col¬ 
lector himself, he was bound by the Regulations of the 
Treasury to advise that no such liability existed.” 

. I 

So here the appellee is attempting to depart from a reg¬ 
ulation which in some forty decisions within the Depart¬ 
ment has been uniformly enforced to prevent the issuance 
of leases of the type here in question; the Congress has re¬ 
peatedly reenacted the Mineral Leasing Act under the au¬ 
thority of w r hich the regulation was promulgated; the ap¬ 
pellee and his predecessors have caused the regulation to 
be promulgated in the place provided by the Congress for 
regulations having general legal effect; and yet this Courtj 
is asked to rule that the regulation may be retroactively] 
repealed or ignored at the whim and caprice of one manj 
and that without even an express acknowledgment but, on 
the contrary, with an express denial that he is repealing itj 
In short appellee has no discretion to violate a provision 
of law as that is not wdthin his discretionary sphere. Bu^ 
appellee begins with the discussion of a number of cases 
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where the Secretary’s power is purely discretionary inas¬ 
much as they did not hinge upon a regulation having the 
force and effect of statute. Appellee demonstrates that he 
wishes to leap into a discussion of the Secretary’s discretion, 
assuming rather than arguing that the discretion exists. 
He totally avoids the attempt to make out that the dis¬ 
cretion extends to violation of a statutory regulation. 

In support of the unstated proposition that the Secretary 
of the Interior may grant mineral leases in violation of his 
own regulations, appellee refers to a long line of cases 
headed by United States v. Ickes, 143 Fed. 2d, 152, 79 App. 
D. C. 114 in this Court, which stand for the unchallenged 
proposition that the Secretary has complete authority to 
deny a lease to any applicant within the sphere of his dis¬ 
cretion. Note that no Regulation could or does require 
issuance of a lease under any circumstances. None of these 
lease cases involved a supposed right to issue a lease in vio¬ 
lation of the statutory regulations. 

The Sioux Tribe case, heavily relied on by appellee, has 
no relation to the facts in this case. In that case, land had 
been withdrawn from the public domain to protect the 
Sioux Indians from the liquor traffic by executive order. 
The Indians were asserting a compensable interest in this 
land when it was restored to the public domain by executive 
order. It was held that they did not have such an interest 
because the executive order setting up these executive res¬ 
ervations, as they were called, always stated clearly that 
they could be taken away from the Indians “at the pleasure 
of the Executive.” Moreover, Congress had permitted this 
type of thing for many years and therefore had never in¬ 
tended that the Indians receive any compensable interest in¬ 
asmuch as Congress had never previously compensated the 
Indians for such a withdrawal. 

Appellee asserts “it is clear that one Secretary of the 
Interior does not have power to limit the exercise of discre¬ 
tionary powers by himself or his successors in office” 
(p. 18, Answering Brief). Again, this is a statement of 
the law so broad and vague as to be meaningless and in- 


31 


correct. Wilbur v. United States, 281 U. S. 206 (1930) 
cited in support of this proposition, was a case where the 
Secretary of the Interior in the performance of a continu¬ 
ing duty to supervise the tribal rolls of the Chippewa In¬ 
dians, to determine who was entitled to benefit from their 
tribal trusts, had reversed the finding of his predecessor 
that certain individuals were entitled to be considered 
Chippewas. The Court was careful to point out that this 
was a continuing administrative duty. Facts and circum¬ 
stances governing whether one was living as a member of 
the tribe would continually change. 

In the instant case, on the contrary, the Secretary of the 
Interior has validly exercised his properly delegated legis¬ 
lative power to make statutory regulations concerning the 
public lands. The meaning of plain statutory terms can¬ 
not change like the membership of an Indian tribe. 

In his final decision denying relief to appellant, he has 
reaffirmed that Regulation 193.3 is the Ioajc of the land, so 
that the appellee has not even purported to alter the deter¬ 
mination of his predecessor. Furthermore the very lan¬ 
guage which he quotes from the Wilbur case, supra, ends up: 

I 

“the powers and duties of such an office are impersonal 
and unaffected by a change in the person holding it.” 
(Italics supplied.) 

The Germania Iron case settles, on the contrary, that a 
successor Secretary of the Interior cannot disturb a sub¬ 
stantive rule of law which has become settled even in the 
General Land Office practice without the issuance of a 
Regulation. See also Work v. Mosier, 261 U. S. 352, 360 
(1923) on the effect of “departure from previous practice 
of the Department” as showing arbitrary and capricious 
action. 

In sum, appellee has here exercised delegated legislative 
power in promulgating the Regulation; he has discretion^ 
not to promulgate it, but surely, having promulgated it, he 
is bound like every other citizen by the law of the land, and 
has no 1 i discretion ’ ’ to ignore it. 
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At page 20 of his Answering Brief appellee quotes the 
following language from the letter of Secretary Ickes (Jt. 
App., pp. 8-9): 

“It is thought that no general order should be issued 
in effect suspending the operation of the leasing act 
as to new coal leases and prospecting permits.” 

Appellant claims that this rejects withdrawal while on 
the contrary it rejects the only alternative to withdrawal 
(suspension of the Mineral Leasing Act, itself). The letter 
then went on to confirm the election of withdrawal as an 
alternative with the following language: 

“It is believed that substantially the same result can 
be reached by declining to offer coal lands for lease 
. . . unless an actual need for coal ... is shown.” 
(Appellee omitted this part of it from his quotation.) 

The letter earlier stated that on the “advisability of 
withholding new leases of coal lands”, it was clear that 
such declination to offer leases was authorized by the case 
of United States v. Wilbur, (283 U. S. 414) and the inter¬ 
pretation therein given to the Mineral Leasing Act. In 
that case the Department of Justice argued that the Sec¬ 
retary’s authority to decline oil leases (under circum¬ 
stances similar to the instant case) was withdrawal and the 
Supreme Court held that the withdrawal aided his action. 

The appellee contends that the administrative decision 
in the instant case constitutes a reopening of the lands with' 
drawn. This could not be, however, as a revocation of the 
withdrawal would at very least require the same formality 
of the withdrawal letter. And there has not been the slight¬ 
est attempt to revoke the withdrawal letter referred to and 
appellee has not even collaterally attempted to challenge 
this allegation of the complaint. By way of footnote #4 
(Answering Brief, p. 21) appellee asserts that allegations 
concerning withdrawal are not admitted by the motion to 
dismiss “since it appears as a matter of law that appel- 
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lant’s withdrawal argument lacks merit”. This overlooks 
two factors, first that the withdrawal argument is correct 
as a matter of law and secondly that appellant was de¬ 
prived of an opportunity to bring out all the facts of the 
withdrawal at trial by the trial Court’s dismissal of its 
complaint without hearing evidence. 

In connection with the underlying facts of withdrawal 
appellant has been confronted with great difficulty in 
locating official government correspondence relative 
thereto. Appellee’s Undersecretary of the Interior, the 
Hon. Oscar L. Chapman, wrote counsel for appellant under 
date of December 23, 1947, that he could not locate a cer¬ 
tain letter dated December 2, 1933 relative to limiting coal 
leasing from the National Recovery Administration (then 
another branch of the Executive Department). He con-; 
eludes his letter with the following language: 

‘‘We assume that it was mislaid many years ago and 
can offer you no suggestions as to its whereabouts.” 

Appellant was deprived from offering this at trial as 
well as any other information that could have been 
gathered on the fact of withdrawal 

Inasmuch as appellant’s complaint was dismissed for 
lack of jurisdiction on the District Court’s theory that 
appellee’s action was fully authorized and perfectly legal, 
the allegation of the fact of withdrawal must be treated 
as admitted. Domestic <& Foreign Commerce Corporation 
v. Littlejohn , App. D.C. #9553, Dec. 8, 1947, states in sim¬ 
ilar circumstances that: 

“the allegation should have been treated as admitted 
and therefore the motion to dismiss could be properly 
granted only if it were clearly apparent to the Court 
that plaintiff (appellant herein) would not be entitled 
to the relief sought under any state of facts which 
could be proved in support of the specific claim”. 

This subject is more fully treated at pages 34, 35 of the! 
Opening Brief. 
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IV. Contrary to the Assertion of Appellee: 

(1) He did not purport to construe the statutory regulation 

but instead made an exception to it. 

(2) Such a construction would be unreasonable and arbi¬ 

trary; both contrary to the plain meaning of the 
language and contrary to a long line of precedent. 

Appellee’s counsel now asserts by implication that ap¬ 
pellee found Big Horn to be an “old” mine, by urging (p. 
22, Answering Brief) that appellee’s claimed interpreta¬ 
tion of the word “new” to mean “brand new” is en¬ 
titled to great weight. He seeks to accomplish this by argu¬ 
ing that under the Regulation “new mine refers to mines 
which were not in operation prior to receiving a federal 
lease” (p. 22, Answering Brief). Under this “rule” any¬ 
one could dig a ton of coal on State land and automatically 
qualify under 193.3. But appellee has forgotten that he has 
already correctly admitted that it was a new mine within 
the meaning of the Regulation 1 and then refused to apply 
the criteria of the Regulation (i. e., refused to construe it) 
and instead substituted new criteria, specially made for the 
occasion (calling them reason) which were not even remotely 
connected to the Regulation, and were in fact founded 
upon fraudulent claim of hardship. Appellee admitted in 
his first decision (Jt. App., p. 11) that: 

“ In the instant case, the usual criteria for determining 
the need for a new mine under Section 193.3 do not 
apply, because, at the time the Big Horn applications 
were acted on by the Department and the lease offered 
at public auction, that company was an active existing 
mine with a large annual production, and because of 
the further circumstances that (1) the Big Horn Com¬ 
pany has been in operation for about three years and 
the evidence fails to disclose that its operation has 
jeopardized the continuance ofithe competing Sheridan- 
Wyoming mine (2) both companies apparently serve 
customers over a very large area embracing several 

1 Appellee’s second decision (p. 16, Jt. App. line 6) found that: “In essence 
a new mine was created.” 
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states in which there are numerous other active mines, 
(3) both companies produce a type of coal which is not 
readily storable and which has limited uses.” 2 (Italics 
supplied). 

Counsel then follows this (p. 21) with a long recital of 
feigned hardship on the part of Big Horn. It is obvious 
that Big Horn could continue its legal competition on State 
lands. The only hardship would be that its preferential 
cream-skimming advantage would be ended and it would 
have to compete with appellant on an equal footing. Even 
if it had to suspend its operations there could be no loss 
of investment due to its tremendous war profits which | 
enabled it to charge off all of its gigantic parent company ? s 
small investment and use of the parent company’s road 
building equipment. Moreover, it was “hardship” that 
Big Horn entered with its eyes open, knowing Regulation 
193.3’s long standing interpretation would confine them to 
non-Federal land. 

These considerations are totally irrelevant by the criteria 
of the statutory regulation. In furtherance of this unmade 
construction appellee’s brief, unlike his decisions, asserts 
that 44 new mine” refers to “mines which were not in opera¬ 
tion prior to receiving a Federal lease” (Answering Brief, 
p. 22). But this attempt to confuse the issue fails on two 
grounds: 

First, the words of the Regulation are not “new mine”; 
the words of the Regulation are “additional mine.” While 
in the departmental decisions 44 new mine” has been used as 
shorthand for 44 additional mine,” no error had crept into 
the results such as counsel for appellee now urged. “Addi¬ 
tional” is a word of reference. “New” is a word of time. 
Thus, it is obvious that a mine which is not now 44 new” 
may still be 44 additional” to the situation as it existed in 
1934 which is, obviously, the only frame of reference which 

the word additional, used in the statutory Regulation, can 
_ 

= Why isn’t this a reason to deny the lease? It emphasized the weak and 
marginal character of both companies’ product, and implies over-supply of 
market. 
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have. In the first place, when a man says “additional” 
without qualification he patently means “additional to 
what now exists.” This view is reinforced by the explana¬ 
tion in the letters of Secretary Ickes that exceptions are to 
be made to the Regulation only for small mines needed to 
meet local needs. It is thus clear that Secretary Ickes con¬ 
templated in using the word “additional” that he was lay¬ 
ing down a rule forbidding the adding of federal mines not 
in existence when he laid down the Regulation. 

The second error is one of fact. The answering brief as¬ 
serts by implication that Big Horn is not a new mine, 
ignoring the fact that when Big Horn applied for its Federal 
lease in 1943 it had never dug a single ton of coal and, in 
fact, did not do so until 1944. 

Thus, it is plain that appellee would be construing a 
word not in the statute, namely, “new” and would thereby 
reach a result that could not be reached by construing the 
word actually present, namely, “additional.” What could 
be more arbitrary and capricious ? 

Moreover, that appellee did not attempt to rule Big Horn 
a “non-additional” mine is evident from his extended dis¬ 
cussion of “the possibility both wines coax exist” —unneces¬ 
sary if Big Horn was a “non-additional” mine and hence 
need make no economic proofs whatever. In fact, appellee 
has wavered between these two broken reeds—each weak, 
each plainly not the criteria of the Regulation but faintly 
suggestive thereof. Neither may be called a “construc¬ 
tion”; they are contortions of the statutory requisites— 
“non-additional mine” or “consumer need.” 

Moreover, this interpretation is absolutely novel. It ig¬ 
nores the fact that here, as in all prior cases, the evidence 
has sought to prove that the applicant had been in existence 
as a coal mine prior to 1934 or that there was a consumer 
need for the new production. In none of the prior deci¬ 
sions has there been the slightest hint that “additional” 
meant merely “brcmd new” and that a mine in existence for 
some brief period, perhaps one day, was no longer “new”, 
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nor that “consumer need” meant “possibility that both 
mines can exist. 

Such an interpretation, of course, would render the stat¬ 
utory Regulation void for uncertainty. If “additional” 
means, as we have shown that it plainly does, founded 
since the date of the Regulation, then the Regulation is 
certain and plain in its meaning; if “additional” means 
merely * * new’’ in the vague sense of a “ new car ’ ’ then appli¬ 
cation of the law will always be impossible. “Newness” 
in this sense is open to a thousand interpretations at the 
whim of the Secretary or the ingenuity of the applicant. 
It is, of course, too well settled to require the citation of 
cases that a statute should be construed so as to make it 
clear, and therefore, valid rather than void for vagueness. 

The cases relied upon by appellee are therefore inappli¬ 
cable. Moreover, in all of those cases, the Secretary, by 
answer alleged that he had construed the term in a certain 


way— e.g., Riverside Oil Company v. Hitchcock. Here, he 
has simply stated the “criteria of the Regulation do not 
apply”, in his department decision, and has moved to dis^ 
miss. If plaintiff, on any state of facts possibly provable 
under the complaint, can show arbitrary and capricious 
action, the motion to dismiss was erroneously granted. 

Again, the Secretary’s power to construe a term of a| 
statute has been sustained in cases where the term itself 
was one implying discretion— e.g ., “speculative” in Worl f 
v. Rives, 267 U.S. 175. The Rives case itself was careful tci 
point out the limiting principles of Work v. Mosier, 261 


U.S. 352 and Work v. McAlester, 262 U.S. 200. 

In Work v. Hosier, two limiting principles are enunciated . 

(1) The Supreme Court pointed out that the Secret 
tary of the Interior cannot construe “black” to meai 
“white”. (He had endeavored to rule that “bonuses’^ 
for leasing oil lands were not “ royalties” within the 
meaning of the statute, 261 U.S. at 357, 358); and 

(2) The Secretary’s construction in a particular case 
cannot depart from his long-standing contrary con- 



38 


struction, id. at 360. (The Supreme Court struck down 
an attempt to limit royalty payments to an arbitrary 
monthly amount, because they had grown very large. 
where the practice had been to pay out whatever came 
in). 

Work v. McAlester states the principle that the Secre¬ 
tary of the Interior may not construe language of com¬ 
mand as language of permission. The statute ordered that, 
under certain fact conditions, the Secretary “ shall ” convey 
title to coal lands under his contract. He was mandamusa- 
ble, the Supreme Court saying: 

“This is language of command’’ (262 U.S. at 208) “and 
brings the case within the rule of Lane v. Hoglund ...” 

Note that the language of the instant Regulation is equally 
mandatory: “will . . . only.” 

In conclusion: 

(1) Appellee has not made the construction now 
urged by his counsel; 

(2) Even if he had, it should have been pleaded by 
answer; 

(3) Even if he had, what could be a more arbitrary 
and capricious construction of a law than to refuse to 
apply the unmistakable regulatory criteria as he has 
uniformly applied them in the past, and as he says he 
will apply them in the future after this one exception. 


I 
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CONCLUSION. 

It is respectfully submitted that appellee has completely 
failed to answer appellant’s four separate and independent 
grounds requiring reversal of the District Court’s dismissal 
of appellant’s complaint and overruling of appellant’s mo¬ 
tion for preliminary injunction. 

Wherefore, appellant’s prayer for reversal of the Dis¬ 
trict Court’s Order, Judgment and Decree is respectfully 
renewed. 

T. Peter Ansberry, 

Stephen J. McMahon, Jr., 
Attorneys for Appellant. 
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